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ENGAGED. IN THE LATE CONTEST WITH THE COL- 
' LEGE OF PHYSICIANS OF LONDON. 


GENTLEMEN, | 
OU have been engaged in an honour- 
able attempt to establish the right of 
every. well educated physician, of unim- 
peached character, competent learning and 
skill, and mature age, residing within the 
jurisdiction of the college of physicians, to 
be admitted a member of that corpora- 
tion. This right was originally obtained 
by your predecessors, whose claims were 
precisely similar to your own, and was 
granted to them on the specific conditions 
upon which your claim is founded. It 
was conferred on them and their suc- 
cessors for ever, by charter, and con- 
firmed to them by repeated acts of parlia- 
ment. The franchise was long amicably 
enjoyed by them in conjunction with the 
very class of physicians which now deprive 
„ o: you 


e 
you of it. The judicial opinion of Lord 
Mansfield, repeated and recorded, in which 
the able judges who were his colleagues 
in the court of King's Bench concurred, 
confirmed with the weightiest authority this 
right, after it had been demonstrated, upon the 
fullest investigation, by the clearest proofs. 


Under the sanction of these decisive 
proofs and conclusive authorities, clearly 
stated and authenticated, you respectfully 
claimed of the college an amicable exten- 
sion of the fellowship, to such of your body 
as they themselves should ascertain to be 
within the express description of fitness, 
pointed out by the charter, repeated in the 
act of parliament, and explicitly described 
by Lord Mansfield, as ng” a _ title 
to incorporation. f F 
0 "The college had not even the liberality to 
reply to this just and respectful application. 


After this contumelious treatment, you 
consulted tliree eminent counsel, in order 
to be assured whether, notwithstanding the 


; strong evidence of your right, and the appa- 
rently 


[#3] 


rently incontestible authority of the court of 1 


King's Bench in your favour, any concealed 
obstacle could be brought forward to evade 
or defeat the attainment of legal redress. 


They unanimously, and in the strongest 
terms, confirmed the legality of your claim, 
and were decisively of opinion that there 
could be no legal bar to its establishment. 
Thus assured, you appointed a member of 
your body to stand forward, and bring the 
question to a decision, under the direction 
of counsel; at the joint expence of those 
who had the liberality to vindicate the rights 
of the profession. 


After much delay, and after having been 
defeated upon the first application, on ac- 
count of what was considered by the court 
an informality in procedure, a decision has 
been obtained in the court of King's Bench. 
However astonishing it may appear, after 
the proots and authorities which have been 
asserted to exist, and which it is conceived 
are proved in the sequel both to exist and 
govern this case, that decision is fatal to 
your claim. 


It 


| 
| 


1 

It has been decided that a physician, 
whatever his talents, education, attain- 
ments, and character may be, even a Sy- 
denham or a Bocrhaave, has no right to an 
examination of his qualifications for incor- 
poration into the college of physicians, un- 


less he has obtained a doctor's degree at 


Oxford or Cambridge, or unless (after he 
has completed his thirty-sixth year, and 
been seven years a licentiate) he be pro- 
posed through the favour of a fellow on one 
particular day in the year, at a comitia ma- 
jora, and be also approved by a r of 
the fellows present. 


It Bas been determined, that the adven- 
titious circumstance of local study, even in 
the most inadequate medical schools in 
Europe, gives not only a prior right, but, 
a right, which operates virtually as an ex- 
clusve privilege to be examined for the 
fellowship. | 


This decision is also final in law, with re- 
gard to the general right. From the stage 
of the process in which it was given, it 
even precludes an appeal to the House of 

Lords, 


189 

There remains, however, a tribunal 
which can take cognizance of the justice of 
your pretensions, of the equity, and even the 
legality of the grounds of this decision, 
That tribunal is the public, and you have 
sufficient confidence in the goodness of your 
cause to submit the whole merits to its judg- 
ment. The public cannot indeed redress 
the actual grievance, but it can do justice to 
the pretensions and efforts of a body, Who 
have stood forward and persevered at con- 
siderable expence, and with considerable 
exertion, to vindicate the claims of their 
predecessors, to emancipate themselves, and 
to establish the rights of posterity, and the 
true interests and dignity of their profession. 


This is a cause which demands public at- 
tention. It involves the immediate interests 
and dignity of a great majority of the phy- 
sicians of this vast metropolis and its vicinity, 
and implicates the respectability of nearly 
all the physicians in Great Britain and its 
dominions. The decision impeaches the 
title of this numerous and important body, 
to the fair honours of their profession. It 
tends to depreciate the first, and in fact, the 

| only 


L n ] 
only schools of physic in Europe. It de- 
prives the community of the corporate ser- 
vices of the great body of those who are 
qualified to discharge them as members of 
the college. It virtually disfranchises a great 


majority of those who are eligible, and pos- 


sessed of an inchoate right of admission into a 
corporation under a charter and act of par- 
liament. It overturns the legal doctrines and 
opinions of Lord Mansfield, and of the able 
judges who filled the bench with him, and 


shakes the stability of precedent, the solid 


basis of law. These are circumstances which 


strongly interest the community; which 


claim the peculiar attention of the phy- 
sician, the lawyer, and the legislator; and 
Which forcibly called upon you to lay be- 
fore the public the whole of this important 


Contest. 


It has devolved on me to try the issue of 
this question, in which the claims of an in- 
dividual are of little importance. Had per- 
sonal merit been considered, I am sensible 
that many of our body have much higher 
pretensions. I feel however, I hope, an ho- 
nourable elevation in having been actively 
| engaged 
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engaged in such a cause, and with such co- 
adjutors. While the faculty of London re- 
tain a sense of their o-, dignity; your 
emen not be an Ai 


7 


1 1 ih | 1 apjaobation; prefixed a 
justification of the right for which we have 
been contending, to an account of our pro- 
ceedings, and added notes, of considerable 
extent, to the pleadings of the counsel and 
opinions of the judges; the latter are ac- 
curately printed from an eminent short-hand 
writer's reports. What I have written has 
extended much beyond my. original inten- 
tion, from a desire of omitting nothing which 
might elucidate or corroborate: our claim. 
The work has 1n consequence. been consider- 
_ ably. enlarged, and the arguments and illus- 
trations may probably, in some parts, appear 
redundant. The able and elaborate work of 
Dr. Ferris upon the subject, to which I am 
much indebted, as well as the pleadings of 
our eminent counsel, in a great measure 
precluded the necessity of farther argument; 
but an ardent desire of confirming the jus- 
tice of our cause would not suffer me to 

remain 


L * Þ} 


remain alent, or to restrain my pen where 


is was perhaps unnecessary to expatiate. I 


confide, however, in your candour for ex- 
cusing whatever may be thought either su- 
perfluous or deficient, as well as the delay 
in publication, which has been occasioned 
by various avocations. 


I cannot n without expressing a 
firm reliance, that though we have failed in 
establishing our claim in a court of law, we 
shall succeed in convincing every candid 
mind which shall investigate the subject of 
the equity of our title. I hope we shall yet 
see that claim actually established by the just 
concession of the college, or the wisdom of 
the legislature. Till that period arrives, I 
trust we shall secure all the advantages of 
the fellowship by an association which shall 
surpass the college in numbers, utility, and 


power. In a country enlightened and equi- 


table as ours, the rights and interests of an 


important profession must be finally estab- 


lished, if pursued with firmness and perse- 
verance. In all events, I shall ever remain 
88 convinced, that the rights of the phy- 


sicians 


"TT W414 
sicians of London are founded on the im- 
mutable principles of justice, are supported 
by the soundest maxims of law, are con- 
firmed by the weightiest authorities, and 
warranted by the truest expediency. 

Jam, Gentlemen, 
With great esteem, 


Your obedient Servant, 


CHRISTOPHER STANGER. 


Lamb's Conduit Street, 
May 6, 1798, , | 2 ” 
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JUSTIFICATION 
RIGHTS OF THE LICENTIATES, + 


X monopoly in a liberal and 
a ſcientific profeſſion, which depreciates the 
great body of that profeſſion, without the ſlighteſt 
evidence of their inferiority or diſqualification, 
would ſcarcely be ſuppoſed to exiſt at the cloſe of 
the eighteenth century, in the enlightened metro- 
polis of Great Britain. But, extraordinary and diſ- 
graceful as it is, a great majority of the phyſicians 
of London, equal in talents, education, acquire- 
ments, kill, and conduct, to any body of the 
faculty in Europe, are only tolerated and licenſed 
to practiſe under the authority and controul of a 
narrow corporation. The College of Phyſicians, 
originally founded for the moſt beneficent and 
liberal purpoſes, for the ſecurity of the public, 
and the advantage of the faculty of phyſic, by 
_ reſtraining illiterate and unprincipled practitioners, 

| B and 


L #3 
and by diſtinguiſhing and rewarding ſkilful and 
upright phyſicians, is now in the poſſeſſion of an 
inconſiderable and intereſted party. A few in- 
dividuals, entitled fellows, who have graduated in 
Oxford and Cambridge, where their profeſſion 
cannot be learned, have aſſumed the right of con- 
fining admiſſion to their own claſs, or of extending 
it arbitrarily to ſuch of the faculty only, who have 
obtained their degrees elſewhere, as intereſt or 
partiality may induce them. The great body of 
phyſicians of London, though poſſeſſed of every 
claim, which ability, acquirements, and character 


can give, who have ſtudied and graduated in the 


beſt medical univerſities in Europe, are excluded 
and degraded under the appellation of licentiates. 


It is the object of this treatiſe to prove, that every 
well educated phyſician, of unimpeached character, 


reſiding within the juriſdiction of the college, is 
entitled, independently of local ſtudy and local gra- 


duation, to be examined for admiſſion into the 


fellowſhip of the college ; and if found competent 


in character, learning, and ſkill, entitled alſo to be 
incorporated. 


This will be attempted to be eſtabliſhed in 
equity, in law, and in expediency, after a previous 
ſtatement of the immediate benefits of admiſſion, 
and the indirect and prejudicial conſequences of 

excluſion. 


(7 
excluſion. In equity, by a comparative ſtatement - 
of the claims of the licentiates and fellows. In law, 
by the ſtrict letter and obvious meaning of the char- 
ter and acts of parliament relating to the college; 
by the original incorporation; by the early and long 
continued uſage ; and by all the authorities on the 
ſubject, prior to the late deciſion. In expediency, 
by the advantages, which would accrue. to the 
corporation, the profeſſion, and the community. 


It will be ſhewn, that two bye-laws, which have 
been alledged to extenuate the injuſtice of the 
college, and alleviate the injury ſuffered: by the 

| licentiates, are an aggravation of both. That 
one of them, under which admiſſion has been con- 
ceded through favour, is partial, arbitrary, and 
unjuſt : calculated to depreciate thoſe admitted 
under it, to divide, depreſs, and impoveriſh the 
great body of licentiates, and to exalt and enrich 
the fellows. That the other bye-law 1s inadequate 
and rigorous, and apparently only intended, as it 
has hitherto been employed, to deceive. | 


It will be finally ſhewn, that the licentiates have 

it in their power, by uniting and forming a ſociety 

of their own, to retaliate the wrongs they ſuffer, 

and redreſs their grievances, to eclipſe, if not ex- ; 
tinguiſh the college. 5 


B 2 : The 


| 41 
The very able, elaborate, and concluſive argu- 

ments of the counſel for the claimant, might well 
be relied on to eſtabliſh the juſtice of the demands 
of the licentistes. But the writer of this addreſs is 
impelled by motives which he cannot reſiſt, to ex- 
patiate upon this ſubje&. After having dedicated 
many years in the beſt ſchools of phyſic, to the ſtudy 
of a laborious and expenſive profeſſion, it is ſcarce- 
ly -poffible not to feel the injury of being debarred 
its fair advantages. On ſeeing others of ſuperior 
pretenſions, and the higheſt qualifications, de- 
prived of a juſt privilege, by a party, many of 
whom have neither had the means nor the powers 
of attaining equal acquirements ; it is impofſible 
not to fee] indignation. From the oftenſible 
fituation in which the writer has been placed, 
his inquirie- the ſubject have been extended, 
his convit tion 6: the juſtice of the cauſe con- 
ſequently confirmed, and his zeal to eſtabliſh the 
right animated. He has been led to inveſtigate 
the queſtion with attention, and to diſcuſs it with 

thoſe, who were moſt competent to judge of the 
legality, the equity, and the expediency of the 
claim, all which have been uniformly corroborated, 
both by inquiry and diſcuſhon. The conviction 
of its juſtice has not been ſhaken by the objections 
of the able counſel-employed to oppoſe, nor even 
by the opinions of the learned judges, who decided 
againſt it. He remains firmly convinced, that 

| both 
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both the letter and ſpirit of the charter and a& of 
parliament, the original incorporation, the early 
uſage, the intereſts of the community, all unite to 
give as clear a title to what the licentiates de- 
mand, as ever was brought forward to eee 
1 in a court 4 . 


It may ene be n 3 to 
pnpaeki the deciſion of men, of great legal weight. 
But the contrary opinion of men of at leaſt equal 
authority would alone juſtify: the meaſure, and re- 
fute the imputation. Beſides, where the ground of 
equity, on which a deciſion is founded, is ex- 
plained, every man of common underſtanding can 
judge of its rectitude. To expound the true 
meaning of perplexed and complicated ſtatutes, 
and to develope the real points of analogy betwixt 
the multifarious and intricate caſes, which con- 
ſtitute common law, and queſtions to be decided 
by them, require the diſcernment of an expe- 
_ rienced lawyer. But the principles of equity, 
when ſet forth, on which both ſtatutes are enacted 
and caſes are decided; and the relation of the 
former, and the analogy of the latter, with points 
determined by them, when ſtated, are level to 
common ſenſe. The expediency alſo of decifions 
may, in many inſtances, be better underſtood by 
the perſons they affect, than by thoſe who deliver 
them. It will ſcarcely be difputed that a phy- 


ſician 


ET. 
ſician is more competent to decide what influence 
a monopoly, or an extenſion of privileges, in a 
medical corporation, will have, both upon the 
profeſſion and the community, than a lawyer, 
There may alſo be caſes where political appre- 
henfions, where opinions formerly given, though 
not judicially, where hereditary partiality im- 
bibed in infancy and long inculcated, where pre- 
dilection for the ſeats of education *, preference 
for thoſe to whoſe ſkill health is confided, par- 
donable biaſes when they do not prejudice the 
rights of others, may imperceptibly warp the beſt 
intentioned men, when they venture to decide 
legal claims upon the fallacious ground of con- 
ſtructive expediency. + The ableſt men are ſome- 
times betrayed into error, and the moſt upright 
miſled, when partialities combine with prepoſſeſ- 
ſions to influence their rh np ee 


When we are unwillingly impelled by a con- 
v n A right, and an hw "ors of duty, to 
| | Tt mins 


* It is very remarkable, and perhaps * — that one 
of the judges, who preſided on this trial, had been employed 
when à counſel to ſanction the very bye-laws, which were con- 
tended againſt by the licentiates; and that the father of another 
of thoſe mee was preſident of the college when they, were 


made, 
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arraign a deciſion of men of unimpeached in- 
tegrity, and of great ability and ſuperior learn- 
ing, it affords an apology to others, and a ſatiſ- 
faction to ourſelves, that our opinion 1s ſupported 
by the higheſt authorities, which can be reſorted 
to on the ſubject. That ſatisfaction is heightened 
when peculiar circumſtances are diſcoverable, 
which might obſcure the views of ſuch high 
characters, on a particular ſubject, on which we 
are endeavouring to invalidate their determina- 
tion, without any imputation againſt their inte- 
grity. Beſides the motives of preference, which 
it has been alledged might influence the Court 
of King's Bench in favour of the college, a de- 
ceptive bye-law was brought forward, which 
profeſſed to extend the right of admiſſion, under 
certain reſtrictions, to the licentiates. It was 
under the impreſſion that the right of incor- 
poration was in fact extended to them, and 
that the bye-law requiring previous graduation 
at Oxford and Cambridge, illegal when ſtanding 
alone, was qualified and legalized by this pretended 
ſource of admiſſion, that the court ſuſtained the 
bye-laws taken together. They could not ſuſpect 
the good faith of ſuch a grave body as the College; 
much leſs believe them capable of ſuch duphicity, 
as to advance a bye-law. in a court of juſtice, as 
a mere pretext to deceive. They not only con- 
ceived 
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[ $4 
ceived that it was to be honeſtly and fairly 
adhered to, but apparently hoped that it might be 
relaxed. This bye-law, as will be ſhewn,- is 
totally inadequate to the rights of the licentiates, 
and by no means reconciles the decifion with 
the real juſtice of the caſe : but it certainly does, 


when coupled with other cireumſtances, in ſome 


meaſure account for, and render it leſs excep- 
tionable. : 


Previous to any argument to eftabliſh the equi- 
table claim of the licentiates, and to prove that 
both the letter and ſpirit of the charter and act of 
Parliament are deciſive in their favour ; that the 
original incorporation, the early and long con- 
tinued ufage, and the undiſputed joint poſſeſſion 
demonſtrate their right; that the opinions of the 
court, in their favour, on the former trials, are ſtrict- 
ly in point; and that a liberal conſtruction and en- 
larged expediency, accord with law and equity to 
re-eſtabliſh their privileges; it may be proper to 
ſtate the motives which have induced the licenti- 
ates, engaged in the conteſt, to-endeayour to regain 
them. Such a ſtatement will obviate erroneous no- 
tions, hazarded by ſuperficial obſervers, that the 
diſputed object is of inconſiderable importance. It 


_ wiltrefute the intereſted objections, under the ſame 


pretext, of thoſe who endeavoured to damp the 


[ 9 1 . 

zeal of the licentiates who ſtood. ee B 
and the prudential ones of thoſe, who wiſhed to 
excuſe a paſſive acquiefcence in a degrading 
excluſion, by pretending to undervalue what they 
were confcious of being under a profeſſional 
obligation to contend for. It will alſo fupply 
an anfwer to many fuppoſitions - of the ſame 
nature, which fell from both the bar and the 
bench. | Cs 


The College of Phyficians is an inftitution 
which derives dignity from the importance of its 
objects, which are, the ſafety of the public; the 
advancement of the ſcienee of phyſic; and the 
guardianſhip and promotion of the honour and 
intereſts of the profeſſion. It becomes venerable 
from its antiquity, having been eſtabliſhed nearly 
three centuries, by a charter confirmed by act of 
Parhament, during which period- its privileges 
have been repeatedly extended by the legiſlature. 
It derives celebrity from the many eminent phy- 
ficians, who have been its members, and luſtre 
from the dignity of their ſtations, as they have 
_ always filled and now enjoy the moſt honourable 
and lucrative profeſional appointments in this 
kingdom. The college poſſeſſes a noble edifice 
for its meetings: A medical library, which it has 
the means of rendering the firſt in Europe. It 
enjoys, within itſelf, degrees of rank to diſtinguiſh 
and 
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and reward merit; lectureſhips and literary ap- 
pointments to excite emulation, and afford an 
honourable field for the diſplay of genius and 
learning; and the diſpoſal of gratuities to re- 
munerate exertion. It eſtabliſhes an advantage- 
ous intercourſe betwixt riſing merit and mature 
experience, and enables the deſerving aſpirer to 
obtain the friendſhip and profit by the good 


offices of his ſeniors, who are the beſt judges of 


his claims, and the moſt able to promote his 
intereſts. It raiſes its members to rank and 
precedency in the profeſſion, and conſequently, 
elevates them in the eſtimation of the public, and 
facilitates their ſucceſs. © 


Theſe direct advantages, which the college 
confer upon its members, are too important to 
the intereſts of a phyſician to be paſſively relin- 
quiſhed. But when, under the intereſted manage- 
ment of a party, all their indirect conſequences 


are conſidered, their influence in promoting the 


fellows, and depreſſing the licentiates, will be 
found ſo powerful, that it becomes an obligation 
of private intereſt, as well as of profeſſional hon- 
our, to regain, if poſſible, the right of admiſſion. 
From the operation of the college monopoly, a 
prejudice is diffuſed that its members, if not the 
only real phyſicians in London, are, at leaſt, greatly 
ſuperior in education, learning, and ſkill, as well 

as 


SU 
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as rank, to thoſe whom they only tolerate. This 
is by no means an extraordinary deluſion, when 
countenanced and inſinuated, by a” body, who; 
actuated by a corporate ſpirit and intereſted _ 
zeal, unite with collegiate” power and rank, with 
diſtinctions, titles, and ceremonies, the ſymbols of 
ſuperiority, the actual poſſeſſion of the moſt dig+ 
nified and lucrative appointments. This preju- 
dice, however unfounded, is too ſpecious not 
to miſlead a great part of the public, too benefi- 
cial to the fellows not to be encouraged: by them, 
and too flattering not to deceive: even themſelves. 
This prepoſſeſſion neceſſarily leads to the aſſump- 
tion of that ſimulated ſuperiority, which promotes 
the deluſion; and the habit of oſtentation not 
unfrequently betrays the actor into à notion of 
the actual exiſtence of the rank he attempts to 
diſplay. The college monopoly has thus the 
ſtrongeſt tendency, and frequently the effect, of 
inflating the fellows with arrogance, and of humi- 
liating and deprefling the licentiates, of exciting 
mutual jealouſies, of raiſing an obſtacle to all 
bonds of friendſhip, and even to a liberal and 
ſocial intercourſe, 


In addition to the vulgar grounds of prejudice, 
apothecaries, who have ſo much influence on the 
ſucceſs of phyſicians, have peculiar motives for 

preferring 


nl 


1 ENE-VEONP? the college. They them- 
felves form à corporation, and corporate bodies 
ſympathize with each other. The charter of the 
apothecaries was obtained with the concurrence 
and hy the joint intereſt of the college, to which 
it fecures great authority and controul. The two 
corporations have always been intimately con- 
_ netted, and the apothecaries accuſtomed to con- 
ſider the fellows of the college as their ſuperiors | 
and patrons. Beſides, the natural pride of man 
unwilhngly allows priority of rank, where pre- 
tenſions are of a fimilar nature, if the line of 
diſtinction is faintly drawn; more eſpecially, 
where the admiſhon wmphes fuperiority in learn- 
ing, judgment, and ſkill. Apothecaries naturally 
| Prefer thoſe who confer, and who can extend to 
them, the privilege of acting as phyſicians, to a 
ſubordinate claſs, only practifing by permiſſion, 
whom they are encouraged to conſider as ſcarcely 
ratfed above themfelves. There can be no doubt 
that men of diſcernment and candour, and parti- 
cularly apothecaries of that defcription, who are 
acquamted with the hcentiates, do juſtice to their 
merits, and rank them with the ableft of the pro- 
feſſion. But however numerous the exceptions, 
the multitude will always be influenced by names, 
appearances, pretenſions, and faſhion. Indepen- 


dently of their real power and advantages, the 
oſtenſible 


— . — 


r 


Rr * 


e 


—.— 


no coals 
\ p + 
2 « 
. 5 
[5 = 
f 
2: 7 
1 2 
4: 5414 
_  - 
i: 
51 
1 
IT” | 
KW ” 
ur 
3 
* 3 
3% 
* 
4 
4 7 
3 2 
97 
14463 
YL; 6 
Ws + 
4:1, 38 
89 
BY 2 
\ * 
e 
1 
„ 
13% 
8 
„ 
#7 
Fi 
1 * 30 
5 
5 
TH 
. 
38H 
1 
"WM 
. * 
5 . 
* 4 
9 
1 
„ 
2 5 
BIZ? 
. 
* 
1 $5552 
EW 
"IF I 
.i4 
"4; 
1 
1 
4 
4 . 
oF $ 
- 22.008 
Ni 
* 1 
* \f 
4: 8 
3 » ; 
* # 
78 
Ach: 
M8 "4 
5 
1 
(RY 
», * Ba 
$f 4 
„ 
{7 
f : 
25 
1 
wh 
1.3 
N 
7 
ot. 0 
a 1 
4 
3 ” 
= * 14 
13 
: : — 
WF: ' 
„ | 
* 1 
4 1 
"71. 
5 
„ 
„ 
2:18 
\ 77 
2460 
"8 
3-88 
1 
1 
F 
+98 
3 
'* 4308 
+" 
318 
\ y 
. 
4 * 
9 P. 
= 
4: 28 
N 4 
- 70 
{4 £8 
»: KB 
1 
+ FM 
i 8 
-4 4 
7% 34 
+8 
Wen 
4,50 
W © 21 
4M - 
| . 
. 
72 4 
9 
1 
3 
r 1 10 
bo 
* 17 
mT! "i 
"ES 
+: 35:88 
3 4 - 
$518 14 
8 
q . 
1 
1 
b 5 
1 
1 
* 
7 12 
14. 4: | 
: T: 
3:30 
I 4 
— BS 
is. 
. 
> 
vr: / 
y 
208 
Wot 
1 4 
- $38 
? F 
; 3! 
1 448 
W-57 
wh 
=p 3 
75: 
8 
1 
13 
1 
WI d 
* 7 
, 
do j : - 
x $8 
+23] 
wp 
=: 
WE 4» 
. 
8 i997. - 
7-28 
Wo, 
44 
*; 3: i 
| 
N 
Wt. 
f 1 
1 
14 
3 
13 i 
$4 + 
$* 23k 
s 7 
- 
3 
17 + - 
$28 
f o 
ou 
: 
l 
| 7 


—— 2 — NIC — —— —— — —„ 
—— REIT N — — 7 
; 2 2 r 1 
2 b => P#2 — * —— 
2 Andy 4 — 1 a” 9 
OP PIT . 5 rr BP 
{Ss Ko F 8 DEED — 0 
EIS. 0 


1 18 7 
oſtenſible and aſſumed ſuperiority of the fellows | 
operates forcibly and er to the en 5 
of the licentiates. 


The preference: arc Gann this b Pins 
poſſeſſion, is not the only unfair advantage de- 
rived from their monopoly. In conſequence of 
a community of intereſts, a combination of in- 
fluence, and uniformity of ſyſtem, they have alſo 
got poſſeſſion of the moſt lucrative and dignified 
appointments and fituations in the profeſſiun; 
which they transfer, tranſmit, and perpetuate, in 
their own party. For this their.powers are nearly 
as infallible, as their conduct is invariably directed 
by the corporate intereſt. Their dominion in me- 
dical appointments is ſo extenſive, that they can 
generally decide the conteſts of licentiates for thoſe 
inferior ſituations, which fellows decline, in favour 
of the candidate they patronize. The ſucceſs of 
a licentiate, however ſuperior his merit, againſt 
another ſupported by the college, is very rare; 
againſt a fellow, almoſt without example. But . 
if they ſhould even fail in obtaining for a mem- 
ber of the college any appointment, Which is 
conteſted, they can aſſociate the ſucceſsful opo- 

nent, and transfer his power and credit to their 
own party, if intereſt inclines them. The ſame © 
corporate ſpirit and common intereſt, which ce- 

ment the fellows in obtaining for each other * 

| public 
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public appointments, render them equally zea- 
lous in advancing each other, in private practice, in 


preference to the licentiates. If they do not abſo- 
lutely enter into an engagement to recommend each 
other excluſively on conſultations, as ſubſtitutes, 
as ſucceſſors, in every ſituation of advantage, their 
attachment to the n intereſt has all the 
force of a bond. 


It is fearcely: conceivable what influence a 
public body, endowed with power, poſſeſſed of 
wealth, elevated by popular pre poſſeſſion, and 
united by intereſt, has, to promote their joint and 
individual intereſts. Their power and profits are 
equally. concentrated. What the individual Joſes 
or declines, ' the corporation preſerves. The 
licentiate is carefully excluded. After the fruit- 
leſs toils and diſappointed, expectations of many 
years, he ſtill ſees a new ſucceſſion of younger 
fellows exalted above him, by college influence. 


No wonder while he has to ſtruggle againſt ſo 


powerful and zealous a combination, if his ad- 
vancement be flow, and his deſert unrewarded. 
No wonder it the fellow be raiſed into diſtinction 
and affluence, while the licentiate is depreſſed by 
neglect, or even pines in indigence. There can be 
no doubt that ſome of the licentiates enjoy a bene- 
ficial practice, and that, many fill reſpectable and 
even profitable ſituations. The fellows are too 

few 


[WS 4 
few to engroſs every thing. Extraordinary” ta- 
lents, exertions, connections, or fortune; ſome- 
times advance licentiates to advantageous ap- 
pointments and lucrative practice, in oppoſition 
to college influence. But the exceptions only 
confirm the grievance. It is manifeſt that the 
college, as now conſtituted, is a partial ſource of 
rank, power, and gain to the fellows, and a grie- 
vous cauſe of oppreſſion, degradation, and po- 
verty to the licentiates. 


Having ſhewn the powerful motives, which the 
licentiates have to emancipate themſelves from 
the college yoke, and regain admiſſion, it may be 
proper to give a general deſcription of both the 
fellows and licentiates, as diſtin& elaſſes of phy- 
ſicians. Many, who are but little acquainted 
with the contending parties, may wiſh to be 
informed of their comparative merits and equi- 
table pretenſions; how far they are reſpectively 
qualified to diſcharge the duties of a profeſſional 
corporate truſt; and entitled to ſhare m thoſe 
advantages, which the legiſlature has conferred 
upon all competent phyſicians, previous to a 
diſcuſſion of their legal right to them. | 


The fellows are a body conſiſting at preſent 
of forty-four phyſicians, forty of whom have gra- 
duated at Oxford or Cambridge, and four have 

| been 
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been a through e out of the claſs 
of licentiates; rather more than half of theſe only, 
reſide in London. Ihoſe phyſicians who graduate 
in the Engliſſi univerſities, are, frequently, men of 
ſufficient hereditary fortune to purſue ſuch orna- 
mental ſtudies, and reſide in ſuch faſhionable 


ſeminaries as are :moſt agreeable to their inclina- 


tions, and flattering to their vanity, and where 
Pleaſure, ambition, and contingent advantages 
allure them. After the preliminary education of 
public or private ſchools, they, for the moſt part, 
without any previons ſtudy of pharmacy, anato- 
my, or any branch of medicine, immediately re- 
move to the univerſity. Many of them go there, 


without any fixed future deſtination, for improve- 


ment in polite literature and general knowledge, 
and to obtain the degree of batchelor in arts, 
previous to the choice of a profeſſion. They are 


then induced to prefer the profeſſion of phyſic, 


after a prudential comparative view of its ad- 
vantages, or from ſome promiting expectancy, as 
may beſt ſuit their inclinations and intereſts. 
Many, no doubt, go with an original deſtination 
for the faculty of medicine, under an impreſſion, 
that the opportunities of general inſtruction, the 
chance of forming profitable connections, the 
proſpect of procuring valuable fellowſhips, and 
the privilege of future admiſſion into the college 
of phylictans, may more than compenſate the de- 

a ficient 
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ficient opportunities of acquiring medical know- 
ledge, and the protracted period of arriving at a 
doctor's degree. After they have been admitted 
of ſome college in one of theſe univerſities, eleven 
years muſt elapſe before that degree can be ob- 
tained. The previous degrees of bachelor in arts, 
maſter of arts, and bachelor in phyſic, muſt alſo 
be conferred on them, before they can be cre- 
ated doQtors in phyſic. e 


Such a period for ſtudy and ſo many honours 
ſeem to imply conſiderable literary and medical 
attainments, and theſe, in many inſtances, are un- 
doubtedly, attained. The period of actual reſi- 
dence may be, however, and generally is, abridged 
to leſs than one third of the nominal time, and 
to a ſhorter period than the licentiates uſually 
reſide in approved medical ſchools. Though exa- 
minations, preliminary to each of the above- 
mentioned degrees, are. required, they alſo may 
be, and often are, in a_great meaſure, eluded. 
With the aid of preparatory ſchemes, containing 
technical and formal anſwers, which are very 
commonly uſed, very little real knowledge is re- 
quiſite to perform them. 


The opportunities of improvement in Oxford 
and Cambridge in languages, in abſtract ſciences, 
and polite literature, are conſiderable, and phyſi- 
5 Z cians 
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cians educated in either of thoſe univerſities, are 
frequently accomplifhed fcholars. But the pre- 
ſumptive claims of ſuch phyſicians to a medical 
inſtitution, eftabliſhed by the legiſlature for the 
incorporation of every competent phyfician, with- 
out limitation to the graduates of thoſe univer- 
ities, muſt depend on their means of improve- 
ment as ſchools. of phyſic. 


What then are their reſources for medical 
inſtruction? Are they ſo pre-eminently ſuperior 
as to ſuperſede intirely the pretenſions of phyſi- 
elans educated in every other univerlity? They 
are, in every branch of the art, totally inadequate, 
and comparatively contemptible. Bodies for 
diſſection and anatomical demonſtration ean only 
be procured from London, at an expence and 
with difficulties, which almoſt preclude the ſtudy 
of anatomy. There are ſcarcely any opportuni- 
ties for inveſtigating the ſymptoms of diſeaſes, 
and obferving the effects of medicines. There are 
but few, if any, clinical lectures for explaining 
them. There are no lectures for teaching the theory 
or the practice of phyfic. There are no libraries 
or collections of importance appertaining pecu- 
liarly to the profeſſion ; no ſocieties for diſcuſſing 
ſubjects, which relate to it. There are not ſtu- 
dents to excite the exertions of the profeſſors, or 
to animate and improve each ather. f 


CET 
So totally inadequate are the means of medical 
improvement, that ſcarcely more than one ſtudent 
graduates in phyſic, annually, - in either of the 
Engliſh univerſities. There are indeed profeſſors 
endowed with ſalaries, men of learning and ta- 
lents. Some of them alſo give lectures on collate- 
ral branches, calculated to give general notions of 
the ſubjects they treat of; but by no means adapt- 
ed to medical ſtudents. Their lectures, even on 
theſe acceſſary ſciences, muſt neceſſarily be ac- 
commodated to the ſuperficial views of their au- 
ditors, ſtudents of general literature, whoſe pur- 
ſuits will not allow them to penetrate into ſciences, 
with which their intereſts are only remotely con- 
nected. Were their lectures adapted to medical 
ſtudents, they would probably be only attended 
by a ſolitary candidate for the doctoral honours 
and advantages. The graduates in medicine, at 
Oxford and Cambridge, are therefore reduced to 
the neceſſity of acquiring their profeſſional know- 
ledge, for which their own univerſitjes do not 
afford the means, in real medical ſchools. They 
are obliged to make the knowledge of their pro- 
feſſion ſubfidiary to thoſe collateral and orna- 
mental branches, which they have an opportunity 
of acquiring; and thus, what ought to be their 
principal objet of purſuit is poſtponed, and be- 
comes only the acceflary. Notwithſtanding the 
C2. --- aa 
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eſſential deficiency-of their early education, and 
while they remain in the Engliſh univerſities, 
by ſuperadding the inſtruction of real medical 
ſchools, many of them become eminently learned 
and ſkilful phyficians, as well as accompliſhed 
ſcholars. Their right to participate in the higheſt 
profeſſional honours is not. diſputed. But that 
they ſhould monopolize them excluſively, becauſe 
they have graduated where their profeſſion can- 
not be learned, is n to equity and common 
ſenſe. 


The licentiates are a claſs, amounting at pre- 
ſent to one hundred and ten phyſicians, who have 
had nearly ſimilar educations with all thoſe in 
the Britiſh dominions, the few from Oxford and 
Cambridge only excepted. Their hereditary for- 
tunes are, in general, leſs conſiderable than thoſe 
of the fellows. Their love of eaſe, or predilection 
for elegant purſuits remotely connected with the 
knowledge and duties of their profeſſion, cannot 
be ſo cafily indulged. They cannot ſo conve- 
niently prolong their reſidence in the moſt expen- 
five and diſſipated ſchools, where a knowledge of 
medicine eannot be acquired; nor protract the pe- 
riod of determining on their profeſſion, and of de- 
riving emolument from their exertions, to procure 

X ady entitious honours. TINY are, however, with-few 


T _ exceptions, 


1 
exceptions, men of ſufficient fortune to obtain all 
the important advantages of education. They are 
early placed in the beſt ſchools, where they com- 
monly remain till they have acquired that ele- 
mentary knowledge of languages and” ſciences, 
which enables them to proſecute their various 
profeſſional ſtudies, and often to become emi- 
nently diſtinguiſhed for general learning. They 
are afterwards uſually placed with an"apothe- 
cary, for inſtruction in pharmacy; a' ſituation not 
ſo flattering to vanity, nor ſo favourable for polite 
accompliſhments, as a college, but highly ad- 
vantageous and neceſſary for the preliminary in- 
ſtructzen of a phyſician. They learn there to 
diſtinguiſh, ſelect, and preſerve, and alſo to pre- 
pare and compound, thoſe materials, with which 
they are chiefly to accompliſh all that future 
learning and ſkill can enable them, in curing 
or alleviating diſeaſe. An accurate knowledge 
of medicines, the primary and indiſpenſible 
part of the education of every praQtitioner of 
phyſic, can only be obtained by actually prepar- | 
ing them. The pupil of an apothecary 1s early 
habituated, not only to diſtinguiſh and prepare, 
but alfo to obſerve the quantities and propor- 
tions ee eee the operation and powers 
of remedies. In addition to theſe important 
advantages, and that of learning pharmaceutic 
chymiſtry, the ſituation generally admits of much 


reading, 


| reading, frequently of anatomical ma. and 


proceed to thoſe ſchools, which ſupply the beſt 


where medicine flouriſhes, regardleſs of antiquity 


in Oxford and Cambridge, which conſume time, 


tals, extenſive and choice collections of natural 
productions and artificial preparations appertain- 


medical libraries offer the fulleſt means of inſtruc- 
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ſometimes of attending lecures: 
The real ene in Ade after having 
thus acquired the elements of medical knowledge, 


opportunities of further inſtruction in their pro- 
feſſion. They ſelect univerſities and ſeminaries, 


of eſtabliſnments, local prejudices, oſtentatious 
diſtinctions, titular honours, or aſſumed privi- 
jeges. They purſue their inquiries where they 
are not clogged by unprofitable reſtrictions, and 
idle formalities and ceremonies, the ſuperſtitious 
and exploded uſages of dark ages, ſtill retained 


enhance expence, and abridge improvement. 
They proſecute their reſearches where diſeaſe 
ſupplies its martyrs for inveſtigating its cauſes and 
its cure; and death its victims, to inſtruct the 
future guardian of health to arreſt its fatal pro- 
greſs. They ſtudy where experienced and cele- 
brated profeſſors, large and well regulated hoſpi- 


ing to medicine, and where copious and acceſſible 
tion: where ſocieties for diſcuſſing profeſſional 


ſubjects ſtimulate inquiry and promote communi- 
cation ; 


[2] 


cation; where the thronged claſs calls fort all 
the powers of the teacher, and emulation ani- 
mates the ſcholar *. 


But though medicine, which includes ſo many 
branches of ſcience, engages their chief attention, 
they muſt of neceflity learn the dead languages, na- 
tural hiſtory and natural philoſophy, and are ſeldom 
entirely unacquainted with the more abſtruſe 
{ciences, polite literature, and modern languages. 
Theſe, however, they cultivate as ſubordinate to 
the more immediate branches of their profeſſion, 
and they generally find, and frequently avail them - 
ſelves of the moſt ample means of inſtruction in 
them, where medicine is at the ſame time beſt 
taught. Wherever the beſt opportunities of in- 
| ſtruction. are preſented, they in general purſue 
it, without being confined to any ſchool or any 
country f. If a genuine medical education, in 
the purſuit of which the accompliſhments of the 
{ſcholar and the gentleman are not neglected; can 
complete the phyſician, the licentiates are indiſ- 
putably intitled to rank with the higheſt claſs of 
the profeſſion, either at home or abroad. For 
Edinburgh enjoys all theſe advantages, and is annually 
attended by more medical ſtudents, than have ſtudied either at 


Oxford or Cambridge during any two centuries fince their 
foundation. 


+ Many of the licentiates, after having accompliſhed their 
degree at home, have ſtudied in foreign ſchools: where there 
are excellent opportunities of medical improvement. * 
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their moral conduct, there is every ſecurity, which 
reſpectable connections and the conſequent ad- 
vantages of good example, and the early initia- 

tion of good principles can produce, ſtrengthened 

by habits of induſtry, liberal purſuits, and ſociety, 
and the dependence of future ſucceſs: upon irre- 
proachable character. From men animated by 
ſuch inducements, improved by ſuch culture, and 
reſtrained by ſuch obligations, much undoubtedly 
might be expected. Experience will be found 
to confirm what their advantages promiſe, that no 
body of phyſicians contains a greater proportion 
of members | diſtinguiſhed by highly cultivated 

talents, active and uſeful exertions; valuable pub- 

' lications and diſcoveries, and upright and honour- 
5 able conduct, than the excluded licentiates. They 
doo not reſt their equitable claims to ſhare the 
profeſſionai honours of their country, impartially 

Þrovided by the legiſlature for every competent 
phyſician, on preſumptive grounds of merit, 

though it is indiſputable that they poſſeſs thoſe, 

which give the ſtrongeſt claims. In addition to 
theſe grounds, they appeal to experience whe- 
ther they have not always been as able, active, 

and efficient in improving every branch of their 

profeſſion, and in practiſing it ſucceſsfully and 

beneficially for the community as the graduates 

of Oxford and Cambridge. They alſo appeal to 

nprrience, whether thoſe of their body, who 
bave 
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have obtained that admiſſion into the college, 
through favour, which they were entitled to by 
right, have not diſcharged the duties and truſts of 
the corporation with equal ability and integrity. 
When their education, their talents, their acquire- 


ments, are conſidered; when their labours, diſco- 
veries, and publications, their private worth and 
public ſervices are eſtimated; when their compa- 
rative merits are weighed ; when it is admitted 
that they have the ſame pretenſions as nearly all 
the phyſicians in the kingdom, and that they 
actually form the great body of the faculty in 
the metropolis; can any candid, any equitable, 
any honourable man, deny their right, in point of 
juſtice, to be admiſſible into a medical corpora- 

tion? into an inſtitution, the only objects of which 
are, to ſecure the public from illiterate and un- 
principled impoſtors in phyſic, and to promote 
the honour and n of learned, , upright, and 
able phyſicians? | 


Under whit | We pretence can the few 
graduates from Oxford and Cambridge, ſcarcely 
ſufficient to perform the neceſſary duties of the 
college, monopolize ſuch an inſtitution in a free 
and enlightened country? 'How can they juſtify 
the libel, implied by rejection, upon the edu- 
cation of nearly every Britiſh phyſician ? upon 

A nn | every 
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every real medical univerſity ? How palliate 

the rejection, with all its bumiliating and inju- 
rious conſequences, of ſuch a body as the licen- 
tiates, who. with all the preſumptive proofs of 
fitneſs, which the almoſt uniform education of 
their profeſſion ſupplies ; challenge and ſolicit any 
equal teſts of learning and {ill that can be 
PRIN 


* Oy PRO Cambridge are ſeminaries, where 
men of the moſt exalted genius and profound 
erudition, where the wiſeſt and beſt men that ever 
honoured this or any country have been educated. 
But of all the ſciences, perhaps medicine alone 
has never flouriſhed in either. It is ſcarcely known 
that medicine is taught in them even in this 
country, and unknown upon the continent that 
ſuch ſchools of phyſic exiſt. Can there be a more 

deciſive proof of their inſignificancy, than that, in 

general, not more than one or two doQtors in 
phyſic graduate annually at either, even notwith- 
ſtanding the temptation of their indirect and con- 
tingent beneficial conſequences. 


Were they as celebrated as they are obſcure, as 
medical ſchools ; were there no others, which af- 
ford adequate opportunities of inſtruction exiſt- 
ing; there would, even then, be only the fame 

e 


/ 
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plea for excluding thoſe from the college, who had 
not been educated in them, that there is now for 
rejecting thoſe, whoſe education has been confined 
to theſe univerſities. But the means of medical 
improvement are ſo inconſiderable, that there pro- 
bably never was a member of the college, whoſe 
education was 10 confined. 


At the period when the charter was originally 
granted, Italy was the chief ſeat of medical in- 
ſtruction, France, Holland, and Germany, have 
been ſucceſſively diſtinguiſhed by the moſt cele- 
rated medical ſchools, as Scotland is at preſent. 
But in the viciſſitudes of revolving centuries, the 
Engliſh univerſities have never emerged from ob- 


ſcurity as the [theatres of medicine. It is, how- 
ever, from Oxford and Cambridge, that the col- 
lege candidates aſſume their title to ſhare in the 
monopoly, whilſt it is in the ſchools of the licen- 
tiates that they learn their profeſſion. Medical 
ſcience muſt be courted where ſhe reſides : with 
Boerhaave, in Holland ; in Germany, with Haller; 
or, with Cullen, at Edinburgh. Let the metro- 
polis .of England and the college of London 
concentrate her rays from every quarter of the 
globe, and not be confined to the glimmerings of 
ſchools, where medicine is unknown. Suppoſe 
the univerſities of Oxford and Cambridge ſhould 
ceaſe to teach phyſic; be entirely deſerted by 

medical 
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medical ſtudents; or be totally aboliſhed as public 
ſeminaries; muſt the college of phyſicians and 
the ſtate of medicine in the metropolis depend 
on their caprice; decline with their decay; and 8 
the college be annihilated by their extinction? | 
Could the legiſlature ever intend, or, at this pe- _ 
riod, give its ſanction to ſuch an abſurdity?» 


C > ©.” 22 * _ —_— 
TC ccc ( .,._ 


It is melancholy to obſerve, how frequently in- 
ſtitutions, founded in virtue and wiſdom, and con- 
fided to men, whoſe education, abilities, and 1 
ſituation in ſociety, impoſe on them the ſtrongeſt 3 
obligations to diſcharge their truſt with integriey 4 
and fidelity; it is lamentable to reflect, how often 
they are narrowed by jealouſy and avarice, and 
perverted by ſelfiſhneſs, ſo as even to counteract 
diametrically their original and manifeſt intention, 
and, from ſources of beneficence and utility, to be 
converted into inſtruments of injuſtice and op- 
preſſion. | 


42 
24 
if 
4% 
433 
. 
1 
4 8 
4 
8 4 
7 * 
2 
5. 
"34 
1 
1 
N. 
4 
. 1 
\ 7 
18 ts 
42,68 
4 
8 
wh 440" 
wt 
1. 4 
"= 
» 11 
- d 
£9) 7 
+ i g£ 
1 E 
A. 
73 X 
5 
* 
we 
My; 
. 
. 
Is 4 _ 
1 
4 
5 
5 4 
pI 4 
C1 
n 
04 
My 
1 
* 
$4) 
I 
. 5 
6 * 
. 
435 
ax wm * 
3 
1 + 
. 1 
7 1 
. 
2 
. 
. 
„ 
| "4 


SE 4 — x a * 2 =P 


on 
+ $3 
4 . 
11 bs | Z 
1 
Fe 
r 
. Y 
= = 
1A 
>» * 
PT. 
bbs, =__ 
WEE: 
„ 
n 
en 
8983 
bf 
= EY 
THz + 
r 
Toa 
1 
8 
r 
* 1 
* * 
+48 
3 * 
148 
" AY 
SM 
38 
3 
* 
45+ 29 
"If 
"2 * 
1 
4 . 


EET Ts LOR 5 tag X as 4 
br Io "eg" > . 2 


- — 
- * * 

"ae . 

CIS ee 

We - ba 1 


As a pretext to extenuate their conduct, the 
graduates of Oxford and Cambridge boaſt of 
ſuperior knowledge of the dead languages, and 
in the preliminary and ornamental branches of 
education. Are then the vehicle and embelliſh- 
ment of medical knowledge of more importance 
to a phyſician than the ſcience and practice of 
medicine? Is there not the ſame probability that 

| the 


I 


the licentiates excel in the rer as that the . 
lows are ſ nn in the former? 5551 | 


Admit their pretenſions in the dead lan- 
guages, can it be, aſſerted that the licentiates are 
not ſufficiently acquainted with theſe for the 
purpoſes of medical learning? Do they not un- 
dergo repeated examinations, on various ſubjects, 
in the Latin language; and do they not challenge 
any teſts of knowledge of the nen which the 
fellows will undertake? 


If it be conceded that the fellows may boaſt a 
more critical knowledge of the dead languages, 
an aſſumption, which can only be allowed with 
many exceptions, it will ſcarcely: be queſtioned 
that the licentiates are more converſant in the 
modern *; in which medical information has for 
ſometime been chiefly conveyed, and to which, 
in future, it is hkely to be principally confined. 


How ridiculous for men of acknowledged eru- 
dition to be ſcrupulouſly balancing their ſeparate 
acquirements and pretenſions, which muſt vary in 
each, as genius, nn or inclination have 

8 5 directed. 


The period, which muſt elapſe before the degree of doctor 
in medicine can be obtained in the Engliſh mn, is an 
obſtacle to ſtudying in foreign ſchools. 


& 


glory, are monuments, at the ſame time, of know- 
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Profeſſion? The queſtion is not whether the gra- 


[ 1 
directed. Medicine is connected with ſo many 
branches of knowledge, that the ſhortneſs of life 
and imbecillity of human efforts are unequal to 
their attainment. | ; 


The greateſt names in which the profeſſion can 


ledge and ignorance, of wiſdom and error. Hip- 
pocrates lamented the brevity of life, the extent 
of art, the tranſientneſs of opportunity, and the 
fallacy of experience. Boerhaave adopted as his 
motto *, © ſimplicity is the ſymbol of truth ;” and 
Cullen with equal modeſty, © to be free from folly - 
© is the beginning of wiſdom T.“ And ſhall a 
few individuals, with vain preſumption, mono- 
polize a public ſcientific inſtitution, under a diſ- 
puted claim of fuperior knowledge in collateral 
and ſubordmate branches, which, if conceded, 
renders it probable that they are inferior in the 
fundamental and effential departments of their 


duate of Cambridge excels in mathematics, of 
Oxford in pohte literature, or of Edinburgh in 
the theory and practice of phyſic? it is whether 
the candidate for admiſſion into the college, is 
competently learned and ſkilful in phyſfic?  _ 
Without 
* Simplicitas ſigillum veritatis. 
+ Initium ſapientie ſtultitia caruiſſe 


1 1 


Without then diſputing their ſeparate advan- 
tages, and their reſpective attainments, there can 
be no doubt that both claſſes are highly cul- 
tivated, and that neither is intitled to arrogate 
ſuperiority, much leſs to deprive the other of thoſe 
equal rights, which, if not reſtricted by law, 
ought, in equity, to be extended to every 1 
| educated and well qualified og e # 


It has alſo been alledged, i in ';uftification of the 
monopoly, that it is difficult to aſcertain the ſuf- 
ficiency of a candidate for a medical college, 
without an adequate knowledge both of his pre- 
vious opportunities of improvement, and alſo of 
his attainments and conduct. It is afferted, that 
graduation in the Engliſh univerſities, is a pre- 
ſumptive proof of fitneſs, both in learning and 
morals ; and that phyſicians who graduate elſe- 
where, having no fixed plan of education, do not 
poſſeſs the ſame preliminary recommendation. 
Leaving out of the confideration the total in- 
adequacy of Oxford and Cambridge as ſchools of 
phyfic ; admitting that a degree from either is 
intitled to all the weight that a preſumptive proof, 
drawn from local ſtudy and graduation, can have; 
ought it as ſuch to be exclnfively intitled to at- 
tention? While nearly all the phyſicians in the 
kingdom, and dominions of Great Britain, are 
induced to ſtudy and graduate · in other univer- 
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the candidate's ſtudies; and from his efficient op- 


and moral conduct are obſerved, both by their 


ſities; are there not preſumptive proofs beſſdes, 
which may intitle a candidate to have his qualifi- 
cations even examined? Is it not juſt that cor- 
roborating evidence of ſufficiency in any profeſ- 
fion ſhould be deduced from the actual period of 


2 


or 
re 
3 


portunities of improvement, in that art or ſcience 
of which he claims the privileges, independently 
of local reſidence? The licentiates ſtudy in public 
ſeminaries, where their application, improvement, 


teachers and cotemporary ſtudents; and where 
their reſpective characters are well known. Their, 
diplomas are certificates, and evidence of their 
probity, as well as learning. 1 8 25 Mong 


If the mere time required to attain a doctor's 
degree in Oxford or Cambridge be a reaſon why 
men, who have obtained theirs in other univer- 
ſities, in a ſhorter period, ſiould not be admitted, 
immediately after graduating, to equal privileges; 
cannot an additional period for improvement and 
probation, and to equalize the pretenſions of the 
latter in this reſpect, be added to that they have 
previouſly paſſed, and given certificates oh, 1 in ap- 
n en ast ? 


. 3-3 
% T6 


| "ans nd teſts wy ee can a re- 
ſorted to, preſumptive and acceſſary proofs may 
| be 
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[ 8 }] 
be in a great meaſure diſpenſed with: but the 
licentiates do not object to every candidate being 
obliged to prove that he has ſtudied an adequate 
time, in good medical ſchools, and received from 
thence certificates of probity and learning. 

It has indeed been objected to their claim, that 
there are phyſicians, who have purchaſed degrees 
without having ever ſtudied in any univerſity. 
Such degrees are undoubtedly intitled to very 
little reſpect, and, affording no preſumptive proof 
of fitneſs, might juſtify, if not the rejection of 
. perſons claiming to be examined for admiſſion 
under them, the ſtricteſt application of the real 
teſts, and an extended period of probation. But 
thoſe, who have procured ſuch nominal degrees 
are only exceptions, which cannot prejudice the 
rights of the great body of well educated phyſi- 
clans: of phyſicians who have ſtudied longer, in 
the beſt medical ſchools, than the graduates of 
Oxford or Cambridge have, in general, either ſtu- 
died medicine, or reſided in thoſe univerſities. The 
licentiates are as zealous as the fellows can be, 
that ſtrict precaution ſhould be obſerved in the 
admithon of members. They with that undoubted 
teſts of ability and learning ſhould be indiſpenſibly 
required. They do not object to reſtrictions ex- 

acting a certain period of ſtudy in approved 
medical ſchools, and a mature period of life to 
1 | be 
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* ſkilful, and upright phyſicians. It has alſo been 


f 34 } 
be attained before admiſhon into the college. 
Whatever impartial regulations, wiſdom can dic- 
tate and juſtice ſanction, they approve. But they 
contend that, as far as is conſiſtent with the 
intereſts of the college, the rights of phyſicians 
ought to be impartially admitted. 


* "4 


It has been ſhewn that the phyſicians of Ox- 
ford and Cambridge are few in nuniber, ſcarcely 
ſufficient to perform the neceſſary duties of the 
college and keep up the ſucceſſion “: that 
thoſe univerſities are totally inadequate to a 
medical education, and therefore cannot entitle , 
their graduates to any preference, much leſs to 
an excluſive monopoly of a medical corporation 
inſtituted for public purpoſes. It has been 
ſhewn that the licentiates are a numerous body, 
of the ſame claſs, ſimilarly educated, and poſſeſſed 
of the ſame pretenſions with nearly all the phy- 
ſicians in Great Britain, Ireland, and the Britiſh 
dominions: that they, in general, have had the 
beſt medical education which can be obtained, 
either at home or abroad, and are in fact learned, 


* 


*The number of offices, with duties annexed, almoſt equal 
the number of efficient members. 

+ The number of phyſicians who have eradnated at Oxford 
and Cambridge, and who are not members of the 8 8 tate very 
inconſiderable. 


E 

ſhewn, that every objection againſt them, 3 
real, or even only alledged, may be obviated by 
regulations * which, with the actual teſts of 
examination, wguld amply ſecure the intereſts 
and dignity of th college, and allow their right 
of admiſſion on equitable terms. Having eſtabliſh- 
ed theſe premiſes, it is manifeſt that the equitable 
right of every phyſician - of mature age to be 
examined, who has had an adequate medical 
education, without regard to local ſtudy or local 
graduation, is incontrovertible. His right to be 
afterwards admitted a member of the college, if 
found competent, is alſo equally indiſputable, 
It remains to be conſidered, whether the right ſo 
eſtabliſhed in equity is barred in law. 


In order to eſtabliſh the legal right of the 
licentiates to have their qualifications for ad- 
miſſion into the college of phyſicians examined, 
it is important to premiſe ſome rules of law, with 


regard to the conſtruction _ charters and ſtatutes, 
and 


* A candidate might be required to have attained his 
thirtieth year; to have employed ſeven years in the ſtudy of 
phyſic in approved ſchools; to have graduated in a reſpectable 
univerſity, where previous reſidence and teſts of learning and 
probity are required. But with ſuch preſumptive claims he 
ought to be admitted by right to examination: and if approved, 
admitted by right to incorporation, on having completed his 
year of probation as a candidate, _ _ 


D 2 


( 36. } 
and reſpecting the evidence, which ought to 
govern deciſions both © on individual and corporate 
rights. | 7 ecmtels 


As legal axioms, the following are perhaps 
ſufficiently obvious: but it is neceſſary to ſtate 
them as premiſes of a concluſion, which invalidates 
the deciſion of a court of Fes: 


Conſiſtency, ſtability, and ſecurity * that 
the letter of legiſlative acts ſhould ſtrictly and 
rigidly govern the deciſions of courts of law, in 
caſes where the intention of the legiſlature is 
Wen nend. 


Where the language of an act is not explicit, 
with regard to any point under deciſion, the 
true legal meaning, when it can be clearly 
deduced from the context, is equally binding. 


Where the intention of the legiſlature is doubt- 
ful, with regard to any litigated point under deci- 
ſion, the court ought to conſtrue it liberally, for 
the benefit of the community. | 


dong 


Where the intention of a party, who obtained 

a parliamentary grant, can be aſcertained, it is a 
ſtrong. evidence of the intention of the legiſlature 
with regard to that party. 
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1 
Where uſage is reſorted to, in order to illuſ- 
trate the nature and extent of a grant, the 
uſage of thoſe who obtained it, of their co- 
temporaries, and immediate ſucceſſors, is moſt 
deeiſive. | TH 


Where parties have fully and unconditionally, 
during a long period, and jointly and equally 
enjoyed the ſame privileges, under one common 
grant, it is a mutual conceſſion and Ge evi- 
dence that e are nee titled; | 


When a court of Mes after full am arts 
hearings, deliberately, repeatedly, and without 
diſſent, lays down the law, with regard to the 
real points at iſſue between two parties; and 
when theſe opinions are legally reported, they 
conſtitute a high legal authority; though the 
decifion upon the caſe might turn upon errors 
in the proceedings, or upon circumſtances foreign 
to its real merits, 


Where the letter and ſpirit of a grant, illuſtrated 
by the original intent, uſage, and joint poſſeſſion 
of the parties, cannot be made obvious to the 
bench, and former opinions are got rid of as not 
being abſolute deciſions in point; when judges 
aſſume from neceſſity or choice, the province of 
legiſlators, and regulate what is to be law, on 
grounds 
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grounds of expediency, their views ought to be 


1 „ eich 


| hug fot which 1 it was inſtituted. 


1 


liberal and comprehenfive, and their determina- 
tions, made for the many not for the few, 
ought to extend, not abridge, the e of 
5 community. 


Theſe are rules, with regard to the deciſion of 
Gee which may be min as eſtabliſhed 


- 


The vllowikg ee as the nature 
of corporations, and their rights and duties, are, 
J wen be e en ee e N 


thaw e pen is a palit Bea. ; 
Aan of ſeveral individuals, united together 
for public purpoſes, and their own advantage; 
inveſted with privileges and immunities, and 
bound by duties according to its charter and 
acts of Parliament een its! If 


A corporation is bound to at up, to the de- 


e foccxliicn | is an anatomy eight; and a 
main end, of every corporate body. 
5 es corporation is bound to admit all, who 
are eligible under the letter, and true meaning 

and 


TT 01 
and intent of its charter, and 7 acts of P 
mem een it. 


$y ee, eee. bye: laws for the regu- 
lation of their proceedings, but they cannot 
change the nature of the ſucceſſion, and give 
themſelves a new mode of exiſtence. They can- 
not ſuperadd qualifications for admiſſion not re- 
quired. by their charter and acts of parliament 
concerning them. how's cannot narrow the num- 
ber of the ents 22311436331 ie 

It is ene ede whit the 1 1 
as well as thoſe, which precede them, reſpecting 
the rules of evidence and the grounds of deciſions, 
are ſettled, indiſputable legal maxims, which 
ought. to govern courts of law in their determina- 
tion of cauſes; en ne ae 

We mall went: hs to. prove, Fad ee 
_ evidence, that the letter and ſpirit of the charter, 
which originally incorporated the phyſicians of 


London, and of the act of parliament which 


confirmed it, clearly demonſtrate, that the crown 
and the legiſlature did thereby grant and convey, 


in perpetuity, to every competent phyſician, the 


right of being admitted a member of the corpora- 
tion, if found, upon examination, poſſeſſed of the 
e required by the charter and act of 

parliament. 
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parliament. It will alſo be ſhewn, that all prior 
and. ſubſequent ſtatutes and. charters, whether 
completed or only intended, confirm this to have 
been the manifeſt intention of the crown and 
Wie. ee eee een to 

The firſt 8 which has been diſcovered 
relative to practitioners in phyſic, was enacted 
in the ninth year of the reign of Henry V. 
The preamble, after reciting the miſchiefs ariſing 
from illiterate practiſers, ſtates, that “if no man 
« practiſed therein but al only connynge men 
 and-.approved ſufficiently, y learned in art, 
filoſofye, and fiſyk, as it is kept in othur londes and 


© rotalmes, ther ſhuld many man that dyeth for 


* defaute of t lyve, and no man periſh by 
© unconnyng.” The petition. goes on to pray, 
that no e be allowed to practiſe phyſic 
bot he have long time y uſed the ſcoles of fiſyk, 
6% eithin ſome untverfitee, and be graduated in the 
% ſame.” In this firſt act of the legiſlature is 


found the ſame juſt and impartial ſpirit, which 
pervades all ſubſequent acts, relative to the pro- 
feſſion. Every phyſician, who had employed his 


time, and labour, and money, in ſtudying his pro- 
feſlion; where it was properly taught, who had 
uſed the [chools of fuhyfic:and graduated, was, without 
limitation to particular univerſities, entitled to all 


the privileges of his profeſſion. The wiſe ro- 


gulations 


by 2 AA 2, F c ccc 


FW 3 
gulations of other realms are referred toy from 
which the ſuperiority of their ſchools of phyſic, 
at that period, and the conſequent higher eſtima- 
tion, in which thoſe, who had graduated abroad, 
were held, might be ae ere if not nn 80 
— e e #760 Nl 


7 
re way. 4p 
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The next aches to Wau was en- 
acted in the third year of the reign of Henry 
VIII. After enumerating the ignorant and dan- 
gerous perſons who practiſed phyſic, with great 
« infamy to the faculty, and the grievous hurt, 
damage, and deſtruction of many of the king's 
liege people,“ it enacts, & that no perſon within 
the City of London; nor within ſeven miles of 
the ſame, take upon him to exereiſe and occupy 
as a phyſician or ſurgeon, except he be firſt 
examined, approved, and admitted by the 
* Biſhop of London, or by the Dean of Paul's, 
for the time being, calling to him, or them, 
« four doctors of phyſic ; and for ſurgery, other 
expert perſons in that faculty, and for the firſt 
«* examination, ſuch as they ſhall think con- 
« venient, and afterward, alway four of them that 
* have been ſo approved.” Here again we find no 
partial limitation. All thoſe, who practiſed as 
phyſicians, within the preſcribed juriſdiction, were 
equally ſubject to be examined; and ſuch, as were 
approved, were- equally intitled not only to prac- 

tiſe, 
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tiſe, but they might alſo perform the higher duty 
of examining and deciding upon the qualifications 
of others. This act remained in force ſeven years, 
during which period, every phyſician legally prac- 
tiſing in London, and within ſeven miles round 
it, muſt neceſſarily have been examined and ap- 


proved. Such approved and legal phyſicians 


excluſive right of prattifing, and jointly with the 
Biſhop of London, or Dean of Paul's, the power 
of examining others, and of admitting them, if 
competent, both to practiſe and examine. This 
ſtatute was ſufficient for confining the practice of 
the metropolis and its environs to ſuch as were 
duly qualified. It contained the ſame proviſion for 
examination, by four approved examiners or cen- 
fors, afterwards adopted in the ſubſequent charter, 
and alſo the power of impoſing a penalty on ſuch 
as practiſed without their approbation. It thus 
provided for the main end of the legiſlature, the 
ſafety of the community, in a ſimilar manner. The 
charter was modelled upon this ſtatute, and adopt- 


ed its proviſions with regard to the public. It only 


enlarged them with reſpect to phyſicians, and muſt 
be conſidered as a continuation and extenſion of 
this act. The additional privileges conferred by 
the charter were granted chiefly for the benefit of 
thoſe, who obtained it, and of their ſucceſſors, for 
the intereſt and dignity of the faculty of phyſic. 
They 


[43 ] 


They hitherto only. poſſeſſed the right of prac- 
tiſing, and together with the Biſhop of London 
or Dean of Paul's, the power of keeping up 


a ſucceſſion of legal practitioners. But they en- 


joyed no other legal franchiſe. They had no 
officers legally conſtituted, no common ſeal, no 
power of holding property as a body, of ſuing 
and being ſued, or making W eee. 
which are incident to e e ale 

A charter was tharafons pt * * fin 
phyſicians named in the petition, under the pa- 
tronage of Cardinal Wolſey, then Chancellor of 
England, who is alſo therein named as a petition- 
er. The fix petitioning phyſicians muſt: neceſ- 
farily have been legally authorized to exerciſe 
their profeſſion. It alſo cannot be doubted that 
their application, which was to obtain honours 
and privileges for all of their own body, who were 
duly qualified, was made with the concurrence, 
and ſupported by the influence of thoſe legal 
phyſicians, who were to ſhare equally with the 
petitioners in the benefits of the grant. Keeping 
in view then that the petitioners for the charter 
were members of a body conſtituted by a prior 
ſtatute; that every member of that body had 
an intereſt and equal title to what was applied for, 
and muſt have exerted a joint influence to obtain 
it; that it was granted by the ſame king, and 
TH, under 


1 
1 LINES 8 


14 


under the patronage of the ſame miniſtericituririg 
whoſe reſpective reign and influence the prior 
ſtatute had been enacted; that it contained ſimilar 
proviſions for the public, and additional ones 
chiefly for the profeſſion. With theſe illuſtrative 
facts before us; let us now conſider the words and 
intent of the charter itſelf; with regard to the 
perſons incorporated, and the deſcription of per- 
ſons intended to keep up the ſucceſſion and ”_ 
3 11 . eee 
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The e of wes college o aus was 
en by Henry VIII. in the tenth year of 
his reign.” It ſets forth: That in order to re- 
« ſtrain the temerity of wicked men, who prac- 
« tiſe phyſic from avaricious motives, to the 
4 great detriment of the ignorant and credulous ; 
te therefore, partly in 1mitation of 20 3 
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We nd heres in the . be the e 

as before in the ſtatute of the ninth of Henry 

V. a convincing proof of the high eſtimation. 

in which the regulations of foreign countries, 

with regard to medicine, were held by the crown, 

as well as by the parliament. This affords a 

ſtrong preſumption, that the privileges of phy- 

1 ficians in England were, as under the former acts 
of parliament, to be extended to ſuch as had 

ſtudied 
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ſtudied and graduated in countries where med 
cine flouriſhed; and'of which the wiſe regulations; 
with regard to it, im the crown "_ _— 
legiſlature to imitate e e n 


The W goes 0 to Ane , that, “partly in 
« compliance with the petition of the grave and 
learned men, John Chambre, Thomas Linacre, 
« Ferdinand de Victoria, the king's phyſicians; 
* and of Nicholas Halſewell, John Francis, and 
Robert Yaxley, phyſicians, the king eſtabliſhes, 
« collegium fierfetuum doctorum & gravium virorum, 
“ (a fierfietual college of ſedate and learned men). 
* who may publicly practiſe phyſic in our City 
4 of London, and its ſuburbs, within ſeven miles 
in circumference.” This is the conciſe, yet 
definite and comprehenſive deſcription of thoſe 
phyſicians, who were to conſtitute the corporate 
body. Integrity and learning were the only re- 
quiſites. Having pointed ont the qualifications, 
the charter proceeds to ſtate. the duties of the 
members: * whoſe care it will be, as we hope, 
as well out of regard to their own honour, as to 
public utility, to diſcourage by their own ex- 
* ample and authority, the ignorance and raſhneſs 
« of thoſe crafty people, whom we have made 
mention of, and to puniſh them, both by our 
* laws lately made public, and by decrees to be 
« eſtabliſhed by the college itſelf.” The ſame 

| | legal 
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legal phyſicians, who had given teſts of their 
gravity and learning, and had acted under the 
prior ſtatute, here referred to, were to accompliſn 
the ſame objects, within the ſame juriſdiction, 
by the ſame and ſimilar means only. The charter 
goes on to ſtate: In order that theſe ends may 
be more readily accompliſhed, we grant to the 


c aforeſaid John Chambre, Thomas Linacre, &c. 


„ phyſicians, quod iaſi omneſque homines ejuſdem fa- 
«  cultatrs de & in civitate hredicta fint in re & nomine 
4 unum corfuus & comunitas ſierhetua five collegium fer- 
& fetuum. ( That they, and all men of the ſame 
faculty, of and in the aforeſaid city, be in fact and in 
name one body and fierfietual commonatty, or feerfietual 
college Need there a comment? Can dulnefs 
miſtake, or caſuiſtry evade? Can language and 
intention be more explicit? A charter is granted 
to ſix perſons therein named, that they and all 
other men of the ſame faculty ſhall conſtitute one 
body and perpetual corporation. Can it be a 
queſtion, whether men of the fame faculty, with 
the qualifications required by the charter in the 


higheſt degree, in the preciſe ſituation with reſ- 


pett to claims of thoſe who obtained it, are 
legally entitled to the corporate franchiſes ? 
Their right, under the expreſs terms and letter 
of the charter, is too clear to requ ir eto be 
illuſtrated by additional facts, or enforced 15 fur- 
ther arguments. 


The 


(6 1 
The charter, having pointed out its objects, the 
qualifications and general duties of the members 
of the college, the perſons of whom it ſhould 
then. and for ever afterwards conſiſt, proceeds tu 
eſtabliſh the officers it ſhall have and their duties, 
and the farther privileges it ſhall enjoy. „ The 
“college ſhall have power to elect annually, for 
<« ever, out of their -own body, one diſereet and 
« ſkilled in the faculty of medicine, to be pre- 
« ſident of the ſaid college; to ſuperviſe, regulate, 
« and govern, for the year, the ſaid college or 
« commonalty, and all men of the ſame faculty, 
« and their affairs. The power, here conferred 
on the preſident, extends not only to the corpo- 
rators, but to all men of the ſame faculty. The 
charter wiſely provides, that thoſe, who are in- 
capable of becoming members, or who refuſe to be 
incorporated, ſhall not be exempted from its juriſ- 
diction. Otherwiſe, the very evils, it was granted 
to ſuppreſs, would be ſanctioned by it. 


The power of perpetual ſucceſſion, of having a 
common ſeal, of purchaſing lands, of ſuing and 
being ſued, are next conceded ; and the charter 
goes on to grant: that the college may hold 
* lawful aſſemblies among themſelves, and make 
< ſtatutes and regulations for the wholeſome govern- 
« ment, ſurherviſing and correction of the ſaid college 

* or commonalty, and of all men exerciſing the 
| * ſame 
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* ſame faculty in the ſaid city, and within ſeven 
miles round the ſame.” The power of making 
bye-laws of regulation is inherent. in all corpora- 
tions, It is here expreſsly granted, with the re- 
ſtriction of their being ſalutary, which enforces a 
condition to be always preſumed in law. But 
can a bye-law, which changes the nature of the 
ſucceſſion, which diſinherits the legitimate fuc- 
ceſſors, which ſhuts out a majority of the eligible, 
which ſubverts the conſtitution of the corporation, 
which endangers its extinction, be conſidered, in 
contemplation of law, as a mere regulation“? If 
it could be ſo ſtrained and perverted, could preju- 
dice diſtort it into a ſalutary regulation? 


The next clauſe of the charter grants to the 
college: © that no one ſhould exerciſe the ſaid 
« faculty in the ſaid city, or ſeven miles round it, 
« unleſs admitted to this privilege by the ſaid 
« prefident and commonalty, or their ſucceſſors, 
« for the time being, by letters of the preſident 
and college, given under their common ſeal.” 
It is manifeſt from the clauſes, authorizing the 
preſident to ſuperviſe the college and all men of 
the ſame faculty; empowering the college to 

make 


*The bye-law confining the right of examination for ad- 
miſſion, into the claſs of candidates and ſubſequent incorpora- 
tion, to the graduates of Oxford and Cambridge, is attended 
with all theſe evils. | 


\ 


I 


make bye. laws for their own body and all others 
of the ſame faculty; and from this laſt recited 
clauſe, enabling them to puniſh all, who practiſed 
medicine without their permiſſion ; that there 
were perſons, in the contemplation of the charter, 
who might be allowed: to practiſe without being 
entitled to be admitted members. The juriſdiction 
of the college extended to all who practiſed me- 
dicine in any line or degree; whether as phyſi- 
cians, as ſurgeons, or apothecaries; as oculiſts, or 
partial practiſers in any branch of the profeſſion. 
It is evident that the metropolis muſt always have 
contained a numerous body, who would not come 
within the deſcription and meaning of the charter 
as eligible for admiſſion, and who might, notwith- 
ſtanding, be permitted to practiſe under the ſuper- 
intendence and controul of the college. It is, in 
fact, proved from their own annals, that ſuch per- 
ſons were ſo permitted. But can a powet of ex- 
cluding ſuch as are incompetent in education or 
learning, or unfit, from the partial and inferior lines 
of the profeſſion they have choſen, authorize the 
rejection of thoſe, who have /ong time uſed the ſchools 
of fuhiyſic, and praduated in the ſame, as required by 
the ſtatute of Henry V of thoſe of the fame 
deſcription, who were admitted both to firattiſe and 
examine under the ſtatute of Henry VIII? of thoſe 
who poſſefs the Jearning and diſcretion required 
11 _ 8 and ore groundedly learned and 

E TE 
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dechly fudied in prhyfic, as required by the confirma- 
tory act of parliament? If this be juſtifiable, the 
power of thoſe, in poſſeſſion of the college, of 
admitting others is perfectly arbitrary. They 
could alfo at pleaſure, and with comparative pro- 
priety, exclude the very deſcription of phyſicians 
they now admit. The dictates of reaſon, the 

rules of equity, the maxims of law, would, in 
this caſe, be perfectly nugatory, as um to the 
conſtruction of this charter. 

| | 

After conceding the power of puniſhing all, 
who practiſe phyſic without their permiſſion, the 
charter directs and grants: that the college 
* ſhould annually elect four members, who ſhould 
* have the ſuperviſal, examination, correction, 
and government of all the phyſicians of the ſaid 


- 


city, and of all other phyſicians, who ſhould in 


* any manner exerciſe the faculty of phyſic with- 


in ſeven miles round; and the power of puniſh- 


ce ing the ſaid phyſicians for their delinquencies 
e in unſkilfully exercifing that faculty. They 
** were likewiſe to have the ſuperintendence and 
* examination of all ſorts of medicines, and of 
ce the preſcriptions for them, of the ſaid phyſicians, 
whenever it might be neceſſary for the public 
% advantage, ſo that delinquents in practice might 


«© be puniſhed by fines, impriſonment, and by 


other reaſonable * ”” It appears that the 


preſident 
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preſident and cenſors were the ſole executive 
officers of the corporation inveſted with power by 
the charter. The preſident was to ſuperviſe and 
regulate the affairs of the college and of the fa- 
culty. The cenſors were to ſuperintend and regu- 
late the practice of phyſic; to inveſtigate medi- 
cines and their adminiſtration; and to examine 
the qualifications of phyſicians. There is no ſpe- 
cific mode of examination pointed out, but the 
power and duty of examining are clearly veſted in 
the cenſors. In order to perpetuate the ſucceſſion, 
they are bound to examine thoſe, who have the 
preſumptive. claims of the original members, a 
degree from a reſpectable univerſity, after having 
uſed the ſchools of phyſic. The college is alſo 
bound to admit thoſe, who, on examination, are 
found to poſſeſs the qualifications required by the 
charter. Otherwiſe, the college might be an- 
nihilated, or converted into an inſtrument, in the 
hands of any party in poſſeſſion, to depreſs the 
very perſons it was intended to encourage, and 
even to tolerate quacks and impoſtors. The 
charter laſtly exempts the members of the college 
from being ſummoned to aſlizes, (Frog on * 
and inqueſts. WAS | | 


The objefts of the charter are, expreſsly, the 
ſafety of the public, and, 1 the intereſt 
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Ihe perſons originally incorporated were the 
fix petitioners, and all other men of the ſame fa- 
culty, including, beyond all doubt, all legal phy- 
ficians, who had par e aorta . the TR 
wen 


The insesdtess for incorporation are, ex- 
plicitly, learning and moral character. 


The officers conſtituted by the charter are a 
preſident and four cenſors; the former to ſuper- 
vife and regulate the affairs of the college and 
faculty; the latter to ſuperintend and regulate 
whatever relates to practice. The cenſors are to 
examine, and though the deſcription of perſons 
to be examined for incorporation, the mode of 
examination, or the form of admiſſion, be not 
expreſsly mentioned, it is inconteſtible that the 
college was to be perpetuated by the ſame de- 
ſeription of perſons, as thoſe originally incorpo- 
rated, who poſſeſs the b e required by 
the cara 


| in all who practiſe phyſic are under the con- 
troul of the cenſors, they are authorized to ex- 
amine and allow perſons to practiſe, who are only 
competent in particular branches, or in inferior 
ſituations of the profeſſion, or who decline incor- 
poration. But this by no means implies a power 


( 48 3 
of refuſing to examine, for admiſſion, ſuch as come 
within the terms and meaning of the charter. 


The college are alſo empowered. to make ſas 
lutary bye-laws and regulations. But was it ever 
contended in law that ſuch a power, incident to 
every corporation, can authorize the exiſting 
members to change the nature of the ſucceſſion, 
or to confine it arbitrarily ? ? 7”. 

The letter and ſpirit of this charter, with reſpe& 
to the ſucceſhon, are ſo obvious, that no doubt 
can exiſt as to the intention of thoſe, who ob- 
tained it, or pf the crown, which granted it. That, 
however, which cannot be- made clearer in point 
of meaning, by argument; or illuſtration, may be 
confirmed by repetition, and corroborated by 

higher authority. | 

About four years after it was originally grant- 
ed, the charter was confirmed, and the privileges 
of the college were extended by att of parlia- 
ment. Hence ariſes an accumulation of evidence 
to aſcertain the intent of all the parties coneern- 
ed in the charter and ſtatute, which can rarely 
concur. 


During the interval between granting the for- 
mer and enacting the latter, an ample opportunity 
was afforded for obſerving the operation of the 

charter, 


1 5. ] 
charter, ain rectifying, in the new at, what was 
wrong, and ſupplying what appeared deficient. 
The ſtatute was applied for by the ſame indi- 

viduals, who had petitioned for 'the charter, was 
enacted under the ſame king, who had granted it, 


and under the influence of the ſame miniſter, who 


Fg 1 


bad en, * nds it. 


Let us now e to aſcertain whether the 
ſame parties, ſo prepared by obſervation and ex- 
perience, altered, by the authority of parliament, 


the qualifications for incorporation, or changed 


the nature of the ſucceſſion; whether admiſſion 
was to be confined to the graduates of Oxford 
or Cambridge, not mentioned in the charter; or 
whether the college was inveſted with a right * 


admitting or rejecting arbitrarily. 


The ſtatute, which confirmed the charter, inti- 


tled, © the privileges and authority of phyſicians 


% in London,“ was enacted in the fourteenth. 


and fifteenth of Henry VIII. and begins as 


follows:“ In the moſt humble wiſe ſheweth 
* unto your Highneſs, your true and faithfull 
äſubjects and liegemen, John Chambre, Thomas 
* Linacre, Fernandus de Victoria, your phyſt- 
* clans, and Nicholas Halſewell, John Fraunces, 
* and Robert Vaxley, and all oder men of the ſame 
« faculte within the citty of London and ſeaven myles 
* about. That where your Highneſs by your 

* moſt 


[ 85 J 
« moſt gracious letters patents, bearing date 
« Weſtminſter the twentie third day of Septem- 
ber, the tenth yeare of your moſt noble reigne, 


for the comonwealth of this your realme in due 


«« exerciſing and practiſing of the faculte of phy- 


« ſicke, and the good miniſtration of medicyns to 


* be had, have incorporate and made of us and of 
« our comſianye aforeſaid, oue body and | frerfietual 
* coraltie or fellowſhififs of the facultee of fehificke, and 
to have ſierſtetuall ſucceſſion.” That the members 
of the college underſtood the right of incorpora- 


tion to be extended by the charter to all compe- 
tent phyſicians, and that it was in fact ſo ex- 


tended, is here affirmed by themſelves. The pe- 
titioners aſſert, and their petition is embodied in 
the ſtatute, that the charter did incorporate them 
and all others of the ſame faculty, in whoſe names, 
as well as their own, they apply for a confirma- 
tion of it, and an extenſion of privileges. Can 
there be in any caſe more concluſive evidence? 


The ſtatute proceeds —* to have perpetuall ſuc- 
ceſſion and comon ſeale, and to choſe yearely 


a preſident of the ſame fellowſhipp and comon- 


« altie, to overſee, rule, and governe the ſaid fel- 
© lowſhipp and commonaltie, and all men of the 
« ſame facultie, with divers oder liberties and pri- 
<« vileges.” If all phyſicians, found duly qualified 
under the act of the third of Henry VIII. were in- 


corporated 
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56 J 
corporated by the charter, as has been demonſtrat- 
ed, and their preſident was to overſee and govern 
the ſaid corporate body, and all men of the ſame 
faculty; it is an evident inference, that all men 
of the ſame faculty, not corporators, muſt mean 
thoſe not duly qualified, and thoſe, who refuſed in- 
corporation. The ſtatute recapitulates the char- 
ter, and then proceeds. And forſomoch that the 


e making of the ſaid corporation is meritorious 


and very good for the comonwealth of this your 
« realme.. It is therefore expedient and neceſſarie 
« to provide that noe frerfon of the ſaid frolityke body 
and comonaltie aforeſaid bee ſuffered to exerciſe 
and practyſe phyſick but oonly theſe perſons 
that be profound, jad, and diſcreete, groundly 
« learned and | deefly findied in fihyſyke.” The 
charter decreed that a ferietual college ſhould be 
inſtituted of /earned aud ſedate men, and granted 
that the petitioners, therein named, and a// men of 
the ſame faculty of and in the aforeſaid city, be, in 
fact and in name, one body and perpetual com- 
monalty or perpetual college. Four years after- 
wards, the very ſame petitioners, who obtained 


the charter, in conjunction with all other learned 


and ſedate phyſicians, who had been incor- 
porated, petition for and obtain an act of parlia- 
ment confirming the charter and extending their 


privileges. Their petition, which is incorporated 


* forms * of the act, prays what? That the 
qualifications 


( 57 ] 
qualifications for admiſſion ſhall' be "changed? 
That a candidate ſhall have graduated at Oxford 
or Cambridge, to be entitled to have his fitneſs 
for incorporation examined? The framers of this 
act, the faculty of phyſic in London, and the 
legiſlature of England, had more enlarged, more 
liberal, and wiſer views. They did not cramp 
the growth of a riſing inſtitution, to which 
they had given birth, by repreſſing thoſe, who 
might beſt accompliſh its purpoſes, and con- 
ſequently be beſt entitled to its advantages. 
They did not ſow the ſeeds of decay and diſſolu- 
tion in a ſyſtem, which they meant ſhould ſurvive 
and flouriſh for great and public purpoſes, by ren- 
dering it dependent on the fluctuating ſtate and 
uncertain duration of any other precarious politic 
body. They did not interdi& their legitimate 
ſucceſſors, men, who might poſſeſs every title 
under which they themſelves claimed, obtained, 
and enjoyed the privileges both of the charter 
and act of parliament. They could not foreſee 
that the college would, at a future period, fo far 
deviate from their liberal plan, as to depreciate 
and oppreſs the great body of phyſicians which 
the charter and ſtatute were granted to pro- 
tect. Nor does it appear that they could have 
taken any precautions, beyond what they have 
done, which would have availed to ſecure to the 


faculty, 2 
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faculty, and conſequently to the community, the 
1 of their inſtitution. | 


7 


* 


The n on their pennben, 9 mn con- 
veyed, 4 in perpetuity, the right of incorporation 
to learned and ſedate phyſicians. - The ſtatute 
enacted, that no perſon of the ſaid politic body, 
ſhould practiſe phyſic but thoſe that were pro- 
found, ſad and diſcreet, groundly learned and 
deeply ſtudied in phyſic. The qualifications for 
incorporation are expreſſed more at large in the 
ſtatute than in the charter, but are virtually the 
ſame. They relate ſolely to the fitneſs of the 
perſon, and have no reference to the ſchools, in 
which he acquired that fitneſs. The phyſicians 
who obtained, and the crown and parliament 
which granted the charter, and enatted the 
ſtatute, had as little ſuſpicion that the right of 
admiſſion would ever be confined to the gra- 
duates of Oxford and Cambridge, as to thoſe 
of. Aberdeen and St. Andrew's. The ſtatute 
having ſtated the qualifications requiſite in thoſe, 
who practiſed phyſic as members of the politic 
body and commonalty, goes on—“ In conſidera- 
“ tion whereof, and for the further authoriſeing 
« of the ſame letters patents, and alſoe enlarge- 
“ ing of further articles for the ſaid comon- 
* wealth to be had and made, pleaſeth it your 

* Highneſs, 
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« Highneſs, with the aſſent of your lords ſpiritual 
« and temporal, and the comons in this preſent 
« parliament aſſembled, to enacte, ordeyne, and 
« eſtabliſh, that the ſaid corporation of the ſaid 
« comonaltie, and fellowſhipp of the facultie 
« of phyſyke aforeſaid, and all and every graunt, 
articles, and other thing conteyned and ſpe- 
« cified in the ſaid letters patents, bee approved, 
* granted, ratified and confirmed in this preſent 
“ parliament, and cleerely authoriſed and ad- 
“ mitted by the ſame good, lawfull, and avayle- 
« able to your ſaid bodie corporate, and their 
« ſucceſſors for ever, in as ample and large manner 
« as may be taken, thought and conſtrued, by the ſame.” 
Language cannot ſupply more forcible terms to 
ſecure in perpetuity to the faculty of phyſic in 
London, the privileges the charter conveyed. 


If we are to give credit to the charter, the 
petitioners prayed and the crown granted, © that 
„they themſelves, and all men of the ſame 
faculty, (meaning all legally qualified under 
the prior ſtatute) of and in the aforeſaid city, 
be in fact and in name one body and pn 
* commonalty or perpetual college.” If we 
are to believe the ſtatute, the very ſame peti- 
tioners, jointly with all men of the ſame faculty 
who had been incorporated, again prayed and 
parliament enatted, that noe perſon of the ſaid 

politic 
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politic body and commonalty be ſuffered to 
* exerciſe and practiſe phyſic, but only | theſe 
perſons that be firofound, ſad, and diſcreet, groundly 
learned and deeply ftudied' in fhſyict; which is 
equivalent to enacting, that all poſſeſſed of theſe 
requiſites ſhall be allowed to practiſe as members 
of the politic body and commonalty. The ſta- 
tute then enacts, that every privilege conveyed 
by the charter - ſnall be ratified and confirmed, 
and be available to your ſaid body corporate and 
their ſucceſſors for ever, in as ample and large a 
manner as may be taken, thought, and conſtrued 
by the ſame. Can the excluſion of the great 
majority of their ſucceſſors, with almoſt every 
imaginable claim, be compatible with a large 
and liberal conſtruction of the ſame? Reaſon 
revolts at a pofition ſo monſtrous. 5 


Aſter confirming the charter the ſtatute pro- 
ceeds: And that it pleaſe your Highneſs, 
« with the affent of your ſaid lords ſpiritual and 
temporal in this your preſent parhament aſſem- 
< bled, furtherlie to enact, ordeyne, and ſtabliſhe, 
“that the ſixe perſons before faid, in your faid 
“ moſt gracious letters patents named as prin- 
e  cipalles, and firſt named of the ſaid comonaltie 
« and fellowſhipp, choſyng to them twoo moo 
« of the faid comonaltie, from hence forward be 
* called and clepyd electys.“ This enactment, 


not 


1 61 ] 
not contained in the charter, proves that the 
corporation did conſiſt of more perſons than the 
ſix original petitioners, and that all the members 
came under the ſame deſcription of commons 
and fellows, and were equally eligible to the 
higheſt ſituations in the college. The ſtatute 
adds “ And that the ſame Electys yearly choſe 
<« one of them to bee preſident of the ſaid comon- 
« alty, and as oft as any of the rowmes and 
places of the ſame electys ſhall fortune to be 
* yoyd, by death or otherwiſe, then the ſur- 
« vivours of the ſaid electys, within thirtie or 
« fortie dayes next after the death of them or 


d any of them, ſhall choſe, name, and admitt one 


« or moo, as need ſhall require, of the moſt 
«< cunyug and expert men of and in tlie ſaid facultie 
„ in London, to ſupply the ſaid roome and num- 
ber of eight perſons.” The faculty in London 
is here ſynonymous with the commonalty and 
fellowſhip, which proves that the cunning and 
expert men of the faculty, who choſe it, were 
then, and were intended in future, to be. fellows 
and commons, and eligible to be choſen elects. 
The ftatute proceeds So that hee or they, 
* that ſhall be ſo choſen, bee firſt by the ſaid 
© ſuperviſors ſtraytly examined, after a forme 
< deviſed by the ſaid electys, and alſo by the faid 
< ſuperviſors approved.” This clauſe confirms 
by implication what had been eſtabliſhed by the 
charter, 


1 62 ] 


charter, that the ſuperviſors orf cehſors were the 


ſole legal examiners of qualiſications for partial 


or ſubordinate practice, within the juriſdiction 


of the college; and alſo for incorporation, as well 
as for the ſuperior order of elects conſtituted 
by the ſtatute. This is farther confirmed by the 
next clauſe, which veſts in the preſident and 


elects, the power of examining and permitting to 
Practiſe, perſons reſiding without the immediate 


juriſdiction of the corporation. And where that 
in dyocefys of England out of London, it is not 
* light to fynde alway men liable to ſufficiauntly. 
% examyne, after the ſtatute, ſuch as ſhall be 


admitted to exerciſe phylicke in them; that 


* 


tit may be enacted in this preſent parliament, 
that noo perſon from hensforth be ſuffered to 

* exercyſe or practyſe in phj ſicke, through Eng- 
* land, untill ſuch time that he bee examined at 
London by the ſaid preſident and three of the 
“ ſaid electys.“ The cenſors were to examine 
all who practiſed phyſic within London and ſeven 


miles round; and the preſident and elects all 


beyond thoſe limits. Ihe ſtatute concludes, 
* and to have from the faid preſident or electys 
letters teſtimonials of theire approveing and 
« examination, except he be a graduat of Oxford 
or Cantebrygge, which hath accompliſhed all 
* thing for his fourme without any grace.” This 
is the only mention to be found of theſe univer- 

ſities, 


i. J 

fities, either in the charter or ſtatute, and confirms 
the whole of the former argument, that their gra- 
duates were to enjoy no exemption, privilege, or 
preference within the college and its immediate 
juriſdiction. A ſpecific privilege is conferred on 
the graduates of thoſe univerſities, who practiſe 
without the juriſdiction of the corporation, which 
proves they were to have none within it *. This 
has been decided repeatedly, and ſolemnly deter- 
mined by the opinion of all the judges.- 


There is then, ſuch a maſs of direct, indiſput- 
able evidence in the charter and ſtatute; the 
letter of both is ſo explicit and poſitive; the 
context ſo accordant and demonſtrative; the 
ſpecific privilege to the graduates of Oxford and 
Cambridge ſo deciſive a negation of any other, 
that it would be difficult for the ingenuity of a 
lawyer to deviſe any evidence, which could be 
added to that, which already exiſts, to enforce the 
conſtruction contended for. It 1s demonſtrable, 
that under the ſtriet legal conſtruction, inde- 
pendently of the large and liberal conſtruction, 
that every phyſician, reſiding within the juriſdic- 
tion of the college, of good education and fair 
character, is entitled to have his qualifications ex- 

amined 

* Admiſfſo unius excluſo alterius. That the admiſſion of a 
particular privilege precludes any other peculiar privilege not 
mentioned, is one of the commoneſt maxims in law. 
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amined by the cenſors, and that, if found com- 
petent, he has alſo a right to be mac a mem- 
ber of the — „ i erin | : 


The true n of 8 cn 4 ac 


have been illuſtrated by the ſtatutes which pre- 


ceded them. However ſuperfluous it may appear, 


we ſhall add in confirmation ſome quotations and 


remarks on them, from the ſubſequent acts; which 
all combine to prove that, which has already been 
demonſtrated, perhaps too much at length. 


Eighteen years after the ſtatute confirming 
the charter, an act was paſſed in the thirty- ſecond 
year of the reign of Henry VIII. intitled an 
act © for Phyſicians and their Privileges.” It 
begins In moſt humble wiſe ſheweth unto 
« your Majeſty your true and faithful ſubje&ts 


ce and liege men, the preſident of the corporation 


of the commonalty and fellowſhip of the ſcience 
« and faculty of phyſic, in your city of London, 
„% and the commons and fellows of the ſame ;” 
and proceeds to pray, © In conſideration of divers 
4 inconveniencies, they and the ſucceſſors of 
« every of them, ſhall be diſcharged from keep- 


ing watch and ward, and that they ſhall not be 


* choſen conſtable, or to any other office in the 
* ſaid city or ſuburbs.” It alſo prays, © that 
the prefident, commons, and fellows, and their 

i ſucceſſors, 


Is] 

« ſucceſſors, may yearly; at ſuch time as they 
« ſhall think meet, ele& and chuſe four perſons 
« of the ſaid commons and fellows, of the bef 
learned, wiſeſt and * moſt diſcreet, ſuch as they 
« ſhall' think convenient, and have experience in 
* rhe ſaid faculty of lic; to ſearch apothecaries 
drugs and wares.” It is manifeſt from theſe 
paſſages, that eighteen years after the charter, the 
college and legiſlature conſidered commons and 
fellows as ſynonimous. It is alſo clear, that all 
the members were to be equally exempted from 
burthens, and eligible to offices, on the ground of 
merit alone, and that there was no claſs of phy- 
ſicians excluded the college ſimilar to that of the 
preſent licentiates, or they would have been ex- 
preſsly exempted under their diſtinctive deſcnp- 
tion, from the burthens of watch and ward and 
ſerving conſtable. That no ſuch claſs of phyſicians, 
who practiſed generally, then exiſted, is further de- 
monſtrated by the laſt clauſe; in this act: * And 
e forasmuch as the ſcience of phyſick doth com- 
* prehend, include, and contain the knowledge of 
« ſurgery, as a ſpecial member and part of the 
** ſame, be it enacted, That any of the ſaid com- 
«© pany or fellowſhip. of phyſicians, being able, 
e choſen, and admitted by the ſaid preſident and 
4 fellowſhip of phyſicians, may, from time to 
* time, as well within the city of London, as elſe- 
< where within this realm, practiſe and exerciſe 

| F « me 


„ 
the ſaid ſcience of phyſic in all and every its 
* members and parts; any act, ſtatute, or provi- 
„ ſion to the contrary notwithſtanding.“ If a 
claſs of phyſicians as fully entitled to practiſe as 
fellows had then exiſted, as practitioners under 
a general licenſe, the privilege of practiſing the 
inferior branches of the profeſſion would un- 
doubtedly have been extended to them, under 
their diſtin& appellation or deſcription. | 


Thirty-five years after the charter, in the: firſt 
year of the reign of Queen Mary, an act paſſed 
confirming the ſtatute of the fourteenth of Henry 
VIII. and conſequently confirming the charter, 
and alſo enlarging the privileges of the college. 
After ſtating, © that it was enaQted that a cer- 
* tayne graunte by letters patentes of incorpora- 
e tion made and graunted by our faid late king 
to the phiſitions of London and all clauſes and 
© articles conteined in the ſame graunte ſhould 
e be approved, ratified, and confirmed by the 
* ſame parliament. For the conſideration there- 
« of, be it enacted by authoritie of this preſent 
< parliament, that the ſaid ſtatute or act of 
« parliament, with every article and clauſe 
e therein conteyned, ſhall from henceforth ſtand 
and continue ſtill in full ſtrengthe, force and 
« effect, any acte, ſtatute, lawe, cuſtome, or any 
* other thing made, had, or uſed to the con- 

“ trarye, 


* 1 


« trarye, in any wiſe notwithſtanding. : | Am 


for the better reformation. of divers enormities 
« happening to the eommonwealth by the evil 
« uſing and undue adminiſtration. of phyſicke, 
« and for the enlarging! of further articles for 
the better execution of the things conteyned 
in the ſaid. graunt enacted; Be it therefore 
* now enacted, „that the gaolers of all the gaols 
in London and its precincts, except the Tower 
« of London, ſhould! keep all perſons committed 


« by the college in cuſtody, It alſo enlarges 


their ee of nn ſeg e 3 


This al in a a the ant em- 
ploys the ſame incluſive general deſcription. of the 
phyſicians of London, and the faculty of phyſic, 
employed in all former acts. After thirty-five 
years experience, it confirms all the privileges 
conveyed by the charter and ſtatute, and adds 
new ones. This proves that the original quali- 
fications and title to incorporation had been 
hitherto found adequate; were approved by the 
college, and confirmed by the legiſlature. 11 8 ana 


In the following reign, that of Queen Elizabeth, 

a charter was granted, entitled, “for Anatomies, 
granting to the college the additional privilege 
of having annually for diſſection three or four 
F 2 "wy human 


(68 ] 
Rirhan badies, of ſuch-as had been condemned 
and executed for felony. A new privilege is 
hereby conveyed, and a further opportunity af- 


forded, of making ſalutary alterations; but no 
e is ere in the 2 10 


Rl FP 


Ji Twit eartors Were⸗ 2 Cubleyuently: to 
this, by King James 1: and King Charles II. They 
were neither of them, however, confirmed by 
parliament, and are of no legal validity. They 
may notwithſtanding be referred to in order to 
aſcertain the ſituation and views of the college, 
when they were reſpectively granted, and the 
conſtruction the members put upon the original 
charter, with- regard to m_ pea * the 
intereſt of the Ae D 1-6 5 


741161 4 NY 12 4 17 i ; . 


The charter of Janne begins a en 
85 motives which led King Henry, by the ex- 
ample of for eign well governed flates and kingdomes 
to grant the charter, ſtating, And likewiſe 
«duly conſidering that by the rejecting of thoſe 
“e jlliterate and unſkiltull practiſers, thoſe that 
« were learned, grave, and firofound firafiſers in 
« that facultie, ſhould receive more bountiful re- 

e rad, and alſoe the induſtrious fudents of that 
* profeſſion would be the berrer exconraged in their 
c fudies and endeavours.” ad e 
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This completely àſcertains that the cdhege, 
ninety- five years after they were incorporated, 
conſidered their privileges as having been granted 
for the encouragement and reward of the faculty; 
as well as for the ſecurity of the public. This 
charter proceeds to enumerate the privileges 
formerly conceded; confirms them; enlarges the 
powers of the cenſors to puniſh delinquents in 
practice, and to ſearch for and deſtroy bad drugs, 
and puniſh the venders. It authorizes them to 
elect a regiſter; to adminiſter an oath to their 
officers; to remove them; to take recognizances 
to his majeſty's uſe; to purchaſe lands, and to be 
exempt from bearing arms. It concludes by 
the King's promiſing his aſſent to an act, confirm- 
ing this charter, in the next parliament. ' | 


In this comprehenſive” and elaborate” charter, 
all the former privileges of the college are con- 
firmed. The claims of competent phyſicians to 
all the benefits of the corporation are more clear- 
ly and forcibly expreſſed. Whatever it concedes 
is for the benefit of the community and the col- 
lege, without reſtriction or preference, except on 
the general ground of merit. 


The charter of King Charles II. was granted 
one hundred and fifty-ſix years after the original 
charter. It begins by enumerating the motives 
which 


[ 70 
Which induced Henry VIII. to grant the firſt * 
charter, and © likewiſe duely conſidering that 
* by the rejecting of thoſe illiterate and un- 
<- ſkilfull practiſers, thoſe that were learned, grave, 
te and profound fractiſers in, that facultie, and 
alſoe the iuduftrious fludents of that profeſſion, 
* would bee the better incouraged and inabled 
* in theire fudies and endeavours.” Could theſe 
two charters poſhbly mean by learned, grave, and 
profound practiſers, the few who had ſtudied in 
Oxford and Cambridge; ſchools: notoriouſly de- 
ficient in medical education, and by the induſ- 
trious ſtudents in that profeſſion, two or three in- 
dividuals refiding there, with ſcarce any opportu- 
nity of medical improvement? At this late period 
it was clearly underſtood, that admiſſion was an 
incitement and reward to the upright and ſkilful 
_ phyſician, and excluſion a mark of inferiority 
and a diſcredit. This charter, after confirming 
whatever had been granted before, ordains that 
there ſhall be forty fellows. This would have 
changed the ſucceſſion with reſpect to the number 
.of members, but not to their qualifications. The 
ſame general grounds of eligibility were confirmed. 
No preference is given to thoſe, who had been edu- 
cated at Oxford and Cambridge. By the nomina- 
tion of phyſicians who had not been ſo educated, 
among the firſt forty fellows named in this charter, 
a direct proof is given that no preference was in- 
| tended. 


Im? 


tended. The charter-proceeds to point out the. 
manner of chuſing fellows, to fill vacancies, out of 
<« the moſt /earned and able fierſons ſkilled and er- 
* herienced i in the ſaid facultie of phyſicke, hen g, 
« the commonalty, or members of the ſaid colledge 
and corporation.” Merit is the ſole ground of 
preference. It grants that none ſhall be allowed 
to practiſe without being permitted by the college ; „ 
but it is clear that ſuch permiſſion relates, as in 
the original charter, only to perſons not eligible, 
or not deſirous to be of the commonalty. The cen- 
ſors are to ſuperviſe and correct all and ſingular 
« phylitians and practiſers, apothecaries, and 
« druggiſts.” The ſame exceptions are made 
with regard to practiſers out of the diſtrict of the 
college, as in the confirmatory ſtatute of Henry 
VIII. They are to be examined by the preſident 
and elects inſtead of the cenſors: and the gra- 
duates of Oxford and Cambridge are to be al- 
lowed to practiſe beyond the limits of the corpo- 
ration, without examination: which proves, deci- 
ſively, that they were to have no ſeparate privi- 
leges within the immediate juriſdiction of the 
College. Nothing farther material to the ſubject 
occurs in this elaborate charter, which is the laſt 
public act that can throw any light on the ſubject. 


It has been ſhewn by the ſtatute of the ninth of 


Henry V. that all thoſe who had fudied and gra- 
| duated 


1 2 


Auated in ſome univerſity, after having uſed the ſchools 
of phyfic; were legally entitled to practiſe; the only 
privilege which that act conferred. It has been 
ſhewn by the ſtatute of the third of Henry VIII. 
that every phyſician, who had been examined, 
ahrobed, aud admitted by the Biſhop of London, 
or Dean of Paul's, and four alhroved phyſicians, 
might not only practiſe, but t in examining and 
 affrroving others; the only additional privilege 
conferred by this ſubſequent act. 


It has been proved that the original charter, 
granted ſeven years later, was obtained on the 
petition of ſix phyſicians, who; in order to 

pPractiſe legally, muſt have been approved and 
authorized under the preceding act: that a// 
other frhyficians, who had been equally affroved 
and authorized, had equal claims and intereſts, 
and muſt have united with the actual petitioners 
to obtain an increaſe of privileges: and that 
the charter was diſtinctly and expreſsly granted 
to the © petitioners therein named, and 10 all other 
legal flyſiciunt, who were conſequently entitled 
to all the corporate franchiſes, in addition to 
the privileges they before enjoyed under the 
above-mentioned ſtatutes. It was next proved, 
that the privileges conveyed by the charter, 
were confirmed by act of parliament five years 
afterwards: that this act was applied for by the 
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fix original hetitioners for the charter, and all men of 
the ſaid facuity that the elects were to be choſen 
out of the moſt cunning and exfiert men, of and in 
the ſaid faculty of London: that the original 
qualifications of gravity and learning were repeated 
and enforced by additional words of the ſame 
import, in the confirmatory ſtatute; which words 
compriſe an explicit and definite deſcription of 
the perſons who were, for eyer afterwards to be 
incorporated and to perpetuate the community. 


It was next ſhewn from the act of the thirty- _ 
ſecond of Henry VIII. that commons and fellows 
had equal privileges, and by ſtrong implication, 
that no c/aſs of phyficians competent to general firaftice, 
then exiſted, who were, notwithſtanding their 

competency, excluded the college: that the act of 
Mary and charter of Queen Elizabeth, enlarging 
the powers of the college, after ample exfrerience, 
made no alteration in the qualiſications for admiſſion : 
that the intended charters of king James and 
Charles, demonſtrate that it was underſtood by the 
college and the crown, that the original charter 
and all former privileges had been granted, not 
only for the ſafety of the public, but for the en- 
couragement of ſiudents, and the reward of meritorious 
/hy/icians, and that they did not mean to change 

the title to incorporation. 


— 


Having 


I 


Having demonſtrated that the right of admiſſion, 
on giving the teſts required by the. charter, is ex- 
tended to every competent phyſician within the 
juriſdiction of the college, by the expreſs words 
and clear meaning of the charter and act of par- 

liament, illuſtrated and confirmed by all prior and 
ſubſequent acts relating to the faculty of London; 

ve ſhall now proceed to eſtabliſh the ſame right 

by the evident intention of thoſe, who framed, 
and obtained the charter and ſtatute, and by 
the early and long continued uſage of the corpo- 
ration. | 8 


/ 


7 


Dr. John Chambre, the firſt member named in 

the charter, graduated at Padua. He was not 

even incorporated at Oxford until twelve years 

after the charter had been granted, and ſeven 

years after the ſtatute confirming it, had been 
enacted *. 


Dr. Ferdinand de Victoria was a foreign phy- 
ſician, and was not incorporated at Oxford until 
more than a year after he had been conſtituted 
a member of the college by the letters patent f. 
Linacre, the third perſon mentioned in the char- 

ter, 


— 


Impartial enquiry into the legal confatution of the College 
of Phyſicians, 1753, p. 91. 
+ Matthias Conf; Lan Hiſt. Medicor. Chronol. $ 339. 
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ter, and one of the moſt eminent literary charac- 
ters of his age, ſtudied and graduated in Italy, 
and was only incorporated at Oxford after his 
return *. His panegyriſts, even in the college, 
have lamented that England did not afford him 
the means of inſtruction, whilſt Italy abounded in 
able inſtructors, and arts and ſciences flouriſhed 
there T. The three petitioners and corporators 


firſt named, both in the charter and conſirmatory 
ſtatute, were all foreign graduates. 'I'wo of them 
had not been even incorporated at Oxford or 
Cambridge, when the letters patent were granted, 
which demonſtrates that a degree from the Eng- 
liſh Univerſities was not required for original in- 
corporation into the college of phyſicians. They 
were alſo, all three, phyſicians to the king; a 
ſtriking proof that a foreign medical education 
was then in the higheſt eſtimation. The ſupe- 
riority of medical ſchools in Italy and France, at 
that period, is proved by the teſtimony of all co- 
temporary and ſubſequent writers on the ſubject ; 
and it is highly probable, that all who could 
afford the expence of a foreign education, availed 
themſelyes of it ; and that beſides the king's phy- 
ſicians, a majority of thoſe, firſt conſtituted mem- 
bers of the college, and, for a long period after- 
wards, 


* Wood's Athenæ Oxoniens. v. i. p. 20. 
+ Sir G. Baker's Harveian Oration, p. 5. Dr. Warren's 
Harv, Oration, pe 3. 
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* 1 
wards, admitted, were alſo foreign graduates “. It 
is manifeſt that the three firſt-· named petitioners 
and corporators, in both the charter and ſtatute, 
who were at the ſame time the king's phyſicians, 
muſt have aſſiſted in planning both, and muſt 
have had a leading influence in obtaining them. 
It is alſo clear, that they could not intend to ex- 
zclude, in future, phyſicians of their own deſcrip- 
tion, without any intimation of ſuch intention in 
the charter or act. It is equally obvious, that 
the crown could not mean to ſhut out foreign 
graduates, whom alone it employed, without any 
mention of ſuch deſign in the grant. That, which 
is clear by dbvious inference, is eſtabliſhed in fact, 
by both the expreſs declaration of the crown and 
enactment of parliament, and by the actual in- 
corporation of foreign graduates. The crown de- 
clares in the charter, that it grants the letters 
patent to three phyſicians (who are aſcertained 
to have been foreign graduates) and all other men 
of the ſame faculty, many of whom had undoubt- 
edly taken their degree abroad, and to their ſuc- 
ceſſors. The ſame foreign graduates, incorpo- 
rated by the charter, affert, five years after they 
obtained it, in their petition for further privi- 
leges, that the charter was granted to them and 


* Until the year 1720, when Edinburgh began to flouriſh 
as a ſchool of phyſic, there had been no opportunity of ob- 
' taining an adequate medical education in Great Britain. 


1 * 1 
all other men of the ſame faculty, and their ſuc- 
ceſſors. Parliament confirmed what had been 
granted by the crown; and enacted what was 
petitioned for by the above. named foreign gra- 
duates and their aſſociates. This ſufficientiy 
proves the anginal intention of the petitioners, 
of the crown, and of parliament; and evinces 
that it was the early uſage of the college to admit 


every competent phyſician, without requiring 
prior eee or even ie in this! Mt 
univerſities. W , 041; qer ni 


The college aſſert in their afhdavits, that by a 
bye-law, made in 1555, not extant, the prattiſers 
of phyſic in London were divided into three 
claſſes, Fellows, Candidates, and Licentiates “ 
The firſt, members 3 the ſecond, eligible to be 
incorporated after a year's probation ; the laſt, 
intitled to practiſe only. This proves that, dur- 
ing thirty-fix years, no ſuch diſtinction exiſted'as 
applied to phyſicians, who prattifed generally. 
But it is manifeſt that this diviſion, when adopted, 
was not made with a view to confine admiſſion 
to the graduates of Oxford and Cambridge, or to 
exclude any competent phyſician; for the college 
| ſtate alſo, in their own affidavits, another bye-law, 
made in 1 582, nn years poſterior to the 

bye- 


* Dr. Giporne's affidavit in thidiets "__ as Prein uf 
the Coll. of Phyſicians, {worn Jan. 23, 1797. | 


-bye-law- dividing the faculty into three clafles, 
requiring that no one ſhould be admitted into the 
claſs of candidates, unleſs he had firſt been, dur- 
ing one year, a licentiate *. - It is manifeſt from 
hence, that the ſituation of licentiate was, in 
1582, a preliminary ſtep to incorporation; which, 
the graduates of Oxford and Cambridge, as well 
as the graduates of every other univerſity, were 
obliged to paſs. It is clear then, that ſixty- two 
years after the charter, the uſage was impartial 
with regard to the incorporation of competent 
phyſicians. 
It is proved by the college liſts of their mem- 
bers, that a claſs exiſted in 1575, intitled Strang- 
ersf. From this general diſtinction, as well as 
from their names, there can be no doubt that 
they were foreigners.. As the college had always 
admitted natives, who had graduated abroad, 
without any ſuch diſtinction, and continued the 
uſage, this denomination could only apply to 
foreigners. This ſhews, that not only perſons, who 
had graduated abroad, but that the natives alſo of 
foreign countries, were at this period admitted; 
which was agreeable to the original incorpora- 
tion. Dr. Ferdinand de Victoria was a foreigner, 
| * 4 28 


* Affidavit of John Roberts, Gent. as attorney on the late 
trial for the Coll. of Phyſic. ſworn 5th April, 1796. 
+ Maitland's Hiſtory of London, b. ii. p. 929. 
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as has been ſtated. 
perfluous, may be advanced, which eſtabliſhes, 
beyond contradiction, that perſons who had gra- 
duated abroad were admitted, without even in- 
corporation, in the Engliſh univerſities. A com- 
plaint was made to the privy council in 1575, 
that perſons who had graduated abroad, becauſe 
they would avoid the oath of ſupremacy, had been 
on their return admitted members of the college, 
without any oath miniſtered unto tem. No objec- 
tion whatever was made to their competency, on 
account of the inſufficiency of a foreign degree: 
This complaint applies ſolely to the admiſſion of 
papiſts, and ſuch as would avoid the oath of ſu- 
premacy. According to an affidavit of the col- 
legef, abye-law had been made in 1637, enacting, 
that no perſon ſhould be admitted a member un- 
leſs he had previouſly obtained a degree, without 
_ diſpenſation, in one of the Engliſh univerſities g. 
But it is manifeſt that this bye-law had been 
either repealed, or was not enforced, for Sir John 
Micklethwaite, who graduated at Padua, was ad- 
mitted a fellow of the college in 1643, ſix years 
after the aſſerted FEET _ | _ Ms and 
| ee e 
* Maitland's Hiſtory of W b. ii. b. 929. 
+ Athdavit of John Roberts. 0 PE LIEES 
It would appear from Dr. Winterton's. San in the next 
page, that this bye-law was enacted in conſequence of remon- 


ſtrances from the Univerſities, which * only to nm 
pPractitioners. | 


A further proof, though ſu- 
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[ 80 ] 
more than one hundred and twenty years after the 
charter had been granted, without having been 


previouſly even en in „ the * 
liſh univerſities “. 5 


The Fw 0 cine in the Engliſh uni- 
den, after having graduated abroad, obtained 
prior to the charter, but although rendered un- 
neceſſary, was not ſuperſeded by it T. A degree 
of incorporation could be obtained without giving 
any teſts, at a trifling expence, and with little 
trouble Z. It was neither required by the charter 
nor ſtatute, nor by the uſage of the college, during 
a very long period after its inſtitution; but it 
was a ſource of emolument and a mark of reſpect 
to the Engliſh univerſities, and, though no teſt of 
merit, was probably conſidered, as a ſanction by 
foreigners, and perhaps by all who obtained it, as 
an d W diſtinction. The admiſſion of Sir 

5 ff TECTED: John 

* Wood's Faſt n N 

Andrew Alazard, who had eee graduated at 3 

pelier, went to Oxford in 1 504, to obtain a degree of! incorpo- 
ration. Wood's Hiſt. Univer. Oxon. p. 239. 
t Dr. Winterton, in a letter to Dr. Foxe, prefident of the 
college of phyſicians, dated 163 5, ſtates, 1 have obſerved 
* and grieved to ſee ſometimes a miniſter, ſometimes a ſerv- 
“ ing man, ſometimes an apothecary, admitted to a licence to 
« practiſe in phyſic, or to be incorporated to 4 degree without 
“ giving any public teſtimony of his learning and ſkill in the 
„ profeſſion : and that incorporation was, in an inſtance, ob- 
«tained by a little ſum of Rt Goodall's A Coll. of 
Phy. p. 443- | 


4] 
John Micklethwaite proves, however, that it was 
not indiſpenſibly required by the college, ſo late 
as near the middle of the ſeventeenth century. 


It is only from the year 1674, when King 
Charles the Second ſent a mandatory letter to the 
college, commanding that they ſhould not admit 
any perſon who had not either previouſly ſtu- 
died in Oxford or Cambridge, or been incorpo- 
rated in one of theſe univerſities, that the uſage 
of prior incorporation was rigoroufly exacted. 
The real cauſe of this mandate, as of the prior 
complaint in 1575, was undoubtedly to keep out 
papiſts and diſaffected perſons; and was not in- 
tended to diſqualify phyſicians, who graduated in 
foreign univerſities. Though this command had 
no legal authority, it was fubmitted to by the 
college, and firſt gave rife to the claſs of licen- 
tiates as it at preſent exiſts. Licences had been 
granted, before this period, to partial and inferior 
practitioners. Competent phyſicians, wherever 
. educated, who could give the uſual teſts and 
were deſirous of incorporation, had been hitherto. 
admitted, ſometimes with, and frequently with- 
out, prior incorporation in the Engliſh univerſi- 
ties, In conſequence of the king's mandate, it 
was, however, rigidly required, and three years 
afterwards, in 1677, the claſs of licentiates was 
mentioned for the firſt time in the pharmacopoeia 
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of the college, a .circumſianch which clearly points 


out when this Sos Gginated-- 


The facility. of PORN incorporation, in Ox- 
ford or Cambridge, led the faculty to acquiefce 


in it, though an illegal reſtraint. The moſt diſtin- 
guiſhed members of the college, during the con- 
tinuance of the uſage, were foreign graduates, 
who ſubmitted to be incorporated by the Engliſh: 


univerſities k. This illegal incroachment, on the 
rights of the faculty, was! ſoon followed by an 


illiberal and unjuſt abuſe of the power eſtabliſhed 


under it; and the college has been embroiled 
almoſt ever ſince in contention and litigation. In 
1688 the college incurred the cenſure of Lord 
Chancellor Jeffries, on account of their oppreſhve 
conduct; and a few years afterwards, a complaint 


was made to Lord Chancellor Somers and the 


Judges, by ſeveral fellows of the college, © that 
* a prevalling party of the college had combined 
<* together in a fraudulent and ſurreptitious man- 
ner, and made illegal ſtatutes and bye-laws.” 


About the beginning of this century, amidſt 
other arbitrary proceedings, many phyſicians were 
excluded who were fully intitled to admiſſion. In 
1702, thirteen fellows, i ee ſome of the moſt 

eminent 


x Mead, Akenſide, and Sloane, were ſo admitted. 


. 8 Þ . 
eminent members, remonſtrated with the college 
on the injuſtice and illiberality of their bye-laws. 
They accuſed them, © by narrowing their bottom, 
« of keeping many worthy practitioners of phyſic 
<« in the city, from entering into their ſociety, 
* whereby their debts increaſed without proſpe& _ 
« of remedy, and their body diminiſhed without 
© hopes of repair.” It was not, however, till 
about the year 1721, that the'arbitrary and ſelfiſh 
ſpirit of the predominant party of fellows, led 
them to prevail on the Engliſh univerſities, not to 
incorporate phyſicians with foreign degrees any 
longer; by which ſurreptitious proceeding, the 
great body of phyſicians in London were indi- 
rectly debarred admittance. As a bye-law exiſted, 
requiring ſuch incorporation, which had been ac- 
quieſced under ſome time, and which the college 
would not repeal, the fellows thus ſupplied them- 
ſelves with a pretext for rejecting thoſe, who 
could not give a nugatory teſt, which they them- 
ſelves had firſt illegally eſtabliſhed, and afterwards 
unfairly deprived foreign graduates of the poſſi- 
bility of obtaining. The beſt educated, and moſt 
numerous claſs of phyſicians, poſſeſſing the ſame 
title which, till the time of King Charles's man- 
date, had been deemed ſufficient without incorpo- 
ration in' the Engliſh univerſities, and afterwards 
with it, were thus firſt generally excluded. 


7 


8 2 | But 


1 
But from the time the great body of the faculty 
in London were thus excluded, by being denied 
incorporation at Oxford and Cambridge, they 
have been repeatedly contending for admiſſion. 
The college itſelf has manifeſted its conſciouſneſs 
of the injuſtice and illegality of excluding the 
licentiates, by a variety of temporizing expedients, 
and palliating meaſures, and even by determining 
to give up the monopoly, and reſtore the general 
fright. In 1721, after having influenced the Eng- 
liſh univerſities to withhold degrees of incorpo- 
ration, the college eſtabliſhed a claſs of honorary 
fellows. They acknowledge, in the bye-law made 
for this purpoſe, that nothing is more reaſonable, 
than that thoſe, who are an ornament to the pro- 
feſſion, ſhould be inveſted with its honours. This 
proves their own conſciouſneſs of the claims of 
learned and ſkilful phyſicians, wherever educated, 
even at the period they deprived them of the 
right to which they allow their title. Notwith- 
ſtanding this confeſſion, this ſubſtituted honorary 
admiſſion was by no means intended to be the 
feward of merit. It was to be purchaſed by the 
payment of one hundred pounds, in addition to 
the ſums uſually paid by ordinary members. The 
college admitted the right of every competent 
phyſician in words, while they withheld it in fact, 
or obliged thoſe; to whom they thus partially ex- 
enced this honorary fellowſhip, to purchaſe a 
nominal 


[ 85 J 


nominal honour, conyerted by its venality into an 
aftual diſgrace “. "3, os 


About the middle of this century the ſenti- 
ments of candour, liberality, and. juſtice, which, 
if baniſhed from low corporations, ought to dif 
tinguiſh à college of enlightened men, for a time 
reſumed- their proper aſcendency. It was regur 
larly propoſed © to bring in all ſuch foreign gra: 
« duates as were properly qualified, on terms 
both honourable and beneficial to the college 
« itſelf. It is aſſerted, that the plan was wel 
received by ſeyeral of the leading people in the 
* college; that it was agreed to in two comitia, 
but that in the third it was rejected, as was 
* ſuppoſed, through the influence of the Engliſh . 
© umverlities .“ The enatting this in two meet- 
ings ſufficiently evinces the ſtrong ſenſe the col- 
lege then entertained of the injuſtice done tg 
thoſe competent phyſicians, who were excluded, 
and renders it highly probable, that if then left 
to 


* Many other inſtances might be adduced of the avarice as 
well as injuſtice of the college. The expence of a licence, 
originally four pounds, has, at one time, been ſeventy, and is 
now fifty pounds. At one period, the licentiates were burthened 
with an annual tax: they pay even at preſent, for their mere 
licence to practiſe, as much as the fellows do for all the ad- 


vantages of incorporation. 


| + Letter from a Phyſician in To to a l in the 
Country, 1753, p. 18. 
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to their own feelings, they would have followed 


the dictates of juſtice, and redreſſed the grievance. 


This liberal diſpoſition was, however, ſucceeded, 
in the predominant party at leaſt, by a more 
rigorous ſpirit of oppreſſion. In 1752, two years 
after this propoſition for admitting foreign gra- 


duates, a bye- law was made, profeſſing to explain 


the intention of a prior bye- law, reſpecting 
candidates: but, under this pretext, poſitively 
enacting, for the firſt time t, that no perſon who 
was not a doctor of phyſie, of either Oxford or 
Cambridge, was to be admitted a fellow. The 
very enactment of this bye- law, at this late period, 
for confining admiſſion to the graduates of the 
Engliſh univerſities, is a proof that ſuch limitation 
was not before eſtabliſhed, either by the charter 
or the uſage. As the Engliſh univerſities refuſed, 
at this period, to incorporate foreign graduates, 
and that, in compliance with the requeſt of the 
college, this laſt bye- law excluded, in fact, though 
by a collufive agreement, and under an evaſive 
pretext, all who had not ſtudied, as well as gra- 
duated, in one of thoſe univerſities. The licen- 
tiates, who had long before felt and complained 


of the 1 0 conduct of the college, were, by 
this 


* This prior bye-law only Ws rs incorporation in one of 
the Engliſh univerſities. 


+ If the alleged bye-law of 1637 was finally confirmed 
and enacted, it 1 as never to have been enforced. 3 


19 7] 
this further groſs infringement of their privileges, 
inſtigated to remonſtrate.—On the 3oth of Sep- 
tember, 1750, they preſented a memorial, and re- 
queſted a conference with the college, which 
being refuſed, they ſent a ſtatement of their grie- 


| vances : © that they were not permitted to aſſiſt or 2 


« vote at the comitia, or to fill any offices of truſt; 
that they were governed by laws, in the making 
of which they had no influence; obliged to pay 
han annual tax, without being admiſſible to any 
benefits, and that they were liable to mul&ts and 
fines *.“ Inſtead of redreſſing their grievances, 
the college added inſult to injury, by a humiliating 
alteration in the mode of ſummoning the licen- 
tiates to the college. 


It was not, however, till 1765, that the in- 
croaching ſpirit of monopoly and oppreſſion, en- 
couraged by ſucceſs, emboldened the college to 
publiſh a bye- law, enacting, that no one ſhould 
be admitted into the order of candidates, who had 
not been created doctor of phyſic in the univerſity 
of Oxford or Cambridge, after having accom- 
plithed all things preſcribed by their ſtatutes, with- 
out diſpenſation. - The licentiates were after this 
under the neceſſity. of either ſubmitting to be in- 

| tirely 


Letter from a Phyſician in Town to his F riend in the 
Country, 1753, p. 22—35. 
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tirely deprived of the right of incorporation, and to 
the oppreſſive and contumelious conduct of the 
college, or to endeavour to redreſs their grievances 
by an appeal to the courts of law. The repeated 
law ſuits, which the injuſtice of the college to- 
wards the licentiates has occaſioned, will be no- 
ticed in a ſubſequent part of this treatiſe. 
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About the ſame period, however, that this 
indefenſible bye-law was publiſhed, denying the 
right of examination for the fellowſhip to all but 
thoſe, who had in a great meaſure loſt, as medical 
ſtudents, in thoſe inadequate ſchools of phylic, the 
beſt period of their lives for acquiring a know- 
ledge of their profeſſion, the ſyſtem of admiſſion, 
through favour, was alſo eſtabliſhed. This ſyſtem, 
upon whatever principle it might have been pro- 
feſſedly adopted, is calculated to divide the licen- 
tiates, to render them ſubſervient, and to increaſe 
the emoluments and authority of the fellows. 
Beſides being fo radically objectionable, it has 
been gradually narrowed, and rendered more ca- 
pricious and arbitrary, by repeated reſtrictions. 
It was firſt enacted, about the year 1765, that any 
perſon who had ſtudied four years in any univer- 
ſity, and taken a degree in medicine, and ſhould 
appear worthy of the pecu/iar favour of the college, 
and had been three years a licentiate ; that ſuch 
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perſom might be elected into the order of candi- 5 
dates, nn he had tw-enty nee in his 


favour. 


Under this bye-law, even incorporation in the 
Engliſh univerſities was to be diſpenſed with, 
which proves that uſage to be conſidered by the 
fellows themſelves as intirely arbitrary. Very 
ſhortly afterwards, in 1768, after Lord Mansfield 
had reprobated the narrowneſs of their bye-laws, 
and adviſed the college to amend them, as, in 
ſtating his opinions, will afterwards appear, they 
affected to meliorate the terms of admitting licen- 
tiates. In the alterations of the ſtatutes propoſed 
by a committee of the college, it was recom- 
mended to allow a fellow of the college to propoſe 
any phyſician of thirty years of age, to be exa- 
mined for the fellowſhip, who had graduated, 
after having ſtudied phyſic | three years in any 
univerſity: provided that either the univenfaty 
of Oxford or Cambridge, had by eſpecial favour, 
dignified him with the degree of doctor of phyke. 
It appears from this propoſed bye-law, that an 
arrangement ſubſiſted between the college and the 
Engliſh univerfities, by which, degrees of incor- 
. Poration, or honorary degrees, could be either 
withheld or extended, as theſe parties privately 
agreed, without regard to their public duties. 
The propoſal 1 that the college could pre- 

| vall 
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vail upon theſe univerſities to grant the honorary 


degree, which the bye- law required, by the ſame 


influence which, a few years before, had in- 
duced them to withhold incorporation. It has 


been ſtated, that in 1750 it had been agreed, in 


two comitia, to admit foreign graduates on fair 
and honourable terms, and that the college had 
been prevailed upon, by the Engliſh univerſities, 
to abandon this fair and honourable intention. 
Soon afterwards a compromiſe was entered into 


with the college of phyſicians, by one of the 
Engliſh univerſities, © that, for the future, manda- 


„ mus degrees ſhould be given to none but ſuch 
as ſhould be recommended by the college; and 
that ſuch as the college, or any twelve fellows 


& recommended, ſhould never be refufed on pay- 


ment of the uſual fees *.” This agreement, in 


conjunction with the above-mentioned propoſed 


bye- law, is a ſtrong evidence of a colluſive under 
ſtanding between theſe parties. It is a proof alſo, 
that the Engliſh univerſities and the fellows of 


the college have combined to exclude thoſe from 


the college, who graduate elſewhere. 


About the year 1771, after Lord Mansfield 


had again condemned the bye-laws, and cenſured 
the conduct of the college, a bye-law was made, 


by 


Letter from a Phyſician in Town, &c. p. 20. 
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by which the preſident was allowed, if he choſe, 
to recommend, annually, two licentiates of ten 
years ſtanding, who, if approved by a majority 


of the comitia minora, were to be propoſed for 


election at the comitia majora, and if approved, by 
a majority, at the comitia majora, they were to be 
admitted members, without further examination. 
This privilege of the preſident has been fince nar- 
rowed, firſt to that of propoſing one licentiate an- 
nually, and afterwards biennially. It has not been 
exerciſed during ſome. years, and probably wall 
not be revived, till the college are either reduced 
to the neceſſity of admitting licentiates in order to 


preſerve the ſucceſſion, for which the graduates 


in medicine of Oxford and Cambridge are ſcarcely 
ſufficient; or until the college be again admoniſh- 
ed by an authority which has power and incli- 
nation to enforce that juſtice it recommends. 


The evils of this bye law will be pointed out af- 


terwards. It is cited here to prove the tem- 
porizing and diſingenuous conduct of the college, 
and that they exerciſe an arbitrary power of ad- 
mitting, either through purchaſe, favour, or fear, 
without regard to the Engliſh univerſities, or to 
any conſiſtent uſage or principle; and that ſince 
the licentiates have been generally excluded, it 
has been the frequent uſage to admit ſuch of them 
as might either ſuit the inclination, or promote 


the intereſt, of the college. About the ſame 


period in which this bye-law of admiſſion, on 


the 


3 
e 


the recommendation of the preſident, was made; 
another was enacted, more conſiſtent with the 
duty of the college, the rights of the Lcen- 
tiates, and the advice of Lord Mansfield, as it 

profeſſes to admit on the ground of merit. It 
ſtates, that any fellow may propoſe a licentiate, of 
ſeven years ftanding, who had completed 'his 
thirty-ſixth year, to be examined for admiſſion, 
with other unreaſonable reſtrictions, which might 
render its obſtacles inſurmountable, even if the 
bye-law was not in fact withheld *. It is clear 
from hence, that it would be the uſage to admit 
the licentiates at this period, on the ground of 
merit, if the college adhered to their own laws. 


It has been proved, that at leaſt three of the 
fix original petitioners and corporators were not 
graduates of either Oxford or Cambridge, when 
incorporated. It has been rendered highly pro- 
bable, that a majority of the original members, 
and of thoſe admitted for many years after 
the charter and act of parliament, were alſo fo- 
reign graduates. It has been ſhewn, that the 
diſtinction of claſſes did not exiſt till thirty-ſix 
years after the charter, and that in 1582, ſixty 
_ after that _ it was neceſſary to paſs 
| through 


The ſhameful manner in which it has been withheld 
from the hicentiates, after it had ſerved the purpoſe of miſlead- 
ing the Court of King's Bench on the late trial, will be after- 
wards pointed out. : 
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through the order of licentiates, to become a 
fellow. It has been proved, that foreign graduates 
were admitted, one hundred and twenty years 
ſubſequent to the charter, without even incorpo» 
ration in the Engliſh univerſities ; that ſuch in- 
corporation was neither required by the charter 
nor ſtatute, nor by the long continued uſage; and. 
that it was firſt rigidly exacted in conſequence of 
an arbitrary mandate of the crown; that it was 
an illegal and nugatory teſt, and only acquieſced 
under from the facility with which it was ob- 
tained; and that it has been as arbitrarily dif> 
penſed with as it was illegally adopted by the 
college. It has been ſhewn, that, ſince the licenti- 
ates have been indirectly excluded by the Engliſh 

univerſities refuſing incorporation, they have been 
contending againſt the monopoly; and that the 
college has acknowledged their right by repeat- 
edly making partial bye-laws for their admiſſion. 
It has been demonſtrated then, that the original, 
early, and long- continued uſage, is completely in 
favour of the right of the licentiates; that this 
uſage was, till within a recent period, virtually in 
their favour, with the impoſition of a trifling fine 
for a nominal degree to the Engliſh univerſities ; 
and that the right has alſo been always admitted 
by the uſage and bye-laws of the college, until the 
preſent period, but under a variety of arbitrary, 
fluctuating, and illegal reſtrictions. | 
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We ſhall next proceed to eſtabliſh, by the 
higheſt legal authorities, that the graduates of 
Oxford and Cambridge are entitled to no ex- 


_ clufive or partial privilege within the juriſdiction 


of the college; and that every Britiſh phyſician, 
of good education, fair character, and competent 
learning, reſiding within that juriſdiction, has a 
legal right to be examined, and if «+ 1 hes to 
be admitted a member. ; 


In 1602, Sir John erbt Lord Chief Juſtice, 
gave it as his opinion, © that no man, though 


* never ſo learned a phyſician or doctor, may 


e practiſe in London, or within ſeven miles, with- 
* out the college licence *.“ 


In 1607, the Lord Chancellor, Lord Chief Juſ- 
tice, Lord Chief Baron, and four more of the 
judges, were aſſembled, by order of the King, 
* to examine and conſider of the charters, ſta- 
* tutes and Jaws, made for the government of 


the college of phyſicians in London, and of 
the practiſers of phyſic there.“ 


In anſwer to a queſtion * whether graduates 

* of Oxford and Cambridge may practiſe in 
* London, or ſeven miles compais of the ſame; 
* without. 


* Goodall's Roy. Coll. of Phyſ. p. 345. 


[ 95 J 
«without licence under the college ſeal?” All 
reſolved, that © no graduate that is not admitted 
and licenced by the preſident and college of phy- 
« ſicians, under their common ſeal , could prac- 


« tiſe in London, or within ſeven miles compals 
4 of the ſame.” | 


In anſwer to a queſtion, © whether ſuch gra- 
duates are not ſubject to the examination, 
without which there were 'never any admitted, 
and without which the admiſſion + cannot be 

approved; becauſe every graduate is not ab- 
4 ſolutely good ½½ facto? 


cc 


cc - 


It was reſolved by all, © that all that practiſed 
or ſhould practiſe phyſic, either in London or 
« within the compaſs of ſeven miles of the ſame, 
muſt ſubmit themſelves to the examination of 
c the preſident and college, if they be required 
* thereunto by their authority, notwithſtanding 
any licence, allowance, or privilege, given them : 
in Oxford or LATE either v0 their CO | 
or otherwiſe 1.“ | 


cc 


cc 


Deciſions, 


* It appears that the judges conſidered being licenced under 
the common ſeal af the college, as e to OE admitted 
2 member. 

+ Theſe queries relate to the »dmmiffion of the graduates of 
Oxford and Cambridge, and muſt include in their ſignification 
the right of being admitted a corporator. 


+ Goodall's Roy. Coll. of Phyſ. p. 277. 
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: Deciſions, determining the fame point, have 
been given in the caſes of Dr. Bonham *, Dr. 
n f. and Dr. Weſt f. | | 3 


Theſe e prove that the bday of 
Oxford and Cambridge have no exemptions or 
privileges, within the immediate juriſdiction of the 
college, under the charter and acts of parliament. 


In the caſe of Dr. Letch, which was argued 
in the Court of King's Bench, in 1767, who 
claimed to be admitted a fellow of the college, 
the following opinions were delivered by Lord 


. eee 


%; This court has juriſdiction over corporate 
* bodies. ä l 8 : 


« Where a party, who has a right; has no other 
ſpecific legal remedy, the court will aſbſt him 
by iſſuing a writ of mandamus.” | 


4 There can be as little doubt that the college 
are obliged, in conformity to the truſt and con- 
fidence placed in them, to admit all that are ft, 
| ; cc and 
* Coke's Rep. f. p. 586. | 
Wt. Lord Raymond's Rep. v. i. p. 472. 


: | Lucas's Rep. b. x. Mod. Rep. p. -- | | 
$ Rex v. . Aſkew Bur. Rep. v. iv. p. 2186, and the 
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and to reject all that are unit. Their condult 

jn the exerciſe of the truſt (of examining} ought 
to be fair, caudid, and unirejudiced ; not arb, 
* trary, cafericions, or biafſed ; much leſs 1 ** | 
£ een or fer/onal diflike.” 


Aker deciding a ind Dr. Letch's ae who 
had not been, in fact, approved on examination 
by a majority of the cenſors, Lord Mansfield 
concluded with a recommendation to the college 
to ſettle all other matters among/t themſelves with- 
out recourſe to law: at the ſame time antimat- 
ing to them a caution againſt yarrozwing! their 
grounds of admiſſion ſo much, that if even a 
Boerſaave ſhould be reſident here, he could not 
be admitted into their fellowſhip. Lord Mans- 
field in the caſe of Dr. Letch, the firſt that came 
before him reſpecting the college of phyſicians, 
clearly eſtabliſhed, as far as his opinion can eſ- 
tabliſh any point, the right of every competent 
phyſician reſiding within the college juriſdiction, 
to be admitted a member. After aſſerting the 
competency of the court to decide on the pro- 
ceedings of corporate bodies; and that the court 
would grant a mandamus, where a right without 
any other legal remedy was ſhewn; he added, 
that the college are obliged, in conformity with 
their truſt, to admit into the fellowſhip, for of 
that he was ſpeaking, all that are fit; and that 
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1 98 J 
the examinations, for this purpoſe, muſt be fair 
and impartial. Having thus clearly ſtated his 
opinion with reſpe& to the duty of admitting; 
and forſeeing that to difpute the right of compe- 
tent phyſicians to be incorporated would occaſion 
litigation, animoſity, expence, and diſcredit to 
the profeſſion, Lord Mansfield candidly adviſed 
the college to open their doors to all n were 
N e 6 even to nen | 


| Mr. J uſtice Yates faid, that © if Dr. Letch had 
laid a ſuficrent ground for his preſent application, 
„ and ſhewn the court that he had a right % be 4 
* member of the college, the court ought to grant 
* him a mandamus to enable him to obtain that right 


jf he had no other legal method of coming at 


it.“ Mr. Juſtice Yates was of pinion, that 


Dr. Letch might have applied more properly 
for a mandamus to obtain a licence,” as it was 


clear that he had not been approved by the cenſors, 
'but added, © that had he ſhewn a right,” which 
right, it is evident from the context, the learned 
judge was of opinion depended on competency, 
independent of local graduation, or of the ar- 
bitrary power of the college; in that caſe, © the 
court ought to grant him a mandamus.” 


150 Mr. J uſtice Aſton obſerved, © that by the 14th 
«and r5th Henry VIII. ch. v. it is enacted, that 


ST T9 . the 


99 J 


the fix perſons named in the letters patent, as 
principals, and firſt named of the ſaid com- 
* monalty and fellowſhip, chooſing to them 72wo - 
* more of the ſaid commonalty, be called elects; and 

that the ſame elects yearly chooſe one of them 
* to be preſident of the ſaid commonalty ; and 
© as oft as any of the rooms and places of the 
* ſame elects ſhall fortune to be void by death 
or otherwiſe ; then the ſurvivors of the ſame 
elects ſhall chooſe, name, and admit, one or 
more, as need ſhall require, of the moſt cun- 
ning and expert men of and in the faid fa- 
culty iz London, to ſupply the ſaid room and 
number of eight perſons: ſo that he or they 
that ſhall be ſo choſen be firſt by the ſaid ſu- 
perviſors ſtrictly examined, after a form deviſed 
by the ſaid elects; and alſo by the ſaid ſuper- 
viſors approved. This ſhews that the makers 
of the act of parliament looked upon thoſe of 
the faculty who refided in London, to be members 
of the college.” 


Mr. Juſtice Aſton added, “ If the perſon ex- 
amined by them had been approved, propoſed, 
and elected, then, indeed, a mandamus would 
lie: and ſo it would if the college ſhould refuſe 
to examine the candidate at all. When he 
ſhall become properly qualified, he may be 

Hh 2:5 4+ 6 agam 
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again examined; and being found fo, upon 
* ſuch ſecond examination, may be propoſed, 
elected, and admitted in the due and regular 
“ manner.“ Judge Aſton, after confirming all 
that Lord Mansfield had laid down, went farther 
in maintaining the privileges of the licentiates, 
for he aſſerted, that the makers of the act looked 
upon the faculty of London, meaning ſuch legal 
phyſicians as had been examined and approved, 
to be actual members of the college. This opi- 
nion correſponds with what appears to have been 
the conſtruction of the Judges in 1607. | 


% November 20, 1767, a motion was made for 


* a rule'upon Dr. Aſkew the preſident, and the 


e four then cenſors of the college, to ſhew cauſe 
« why an information, in nature of a gu warranto, 
* ſhould not be granted againſt them, to ſhew by 
c what authority they acted as cenſors of the col- 


« Jege of phyſicians. The objection was, that 


cc whereas the election ought to be by the whole 
* body, theſe gentlemen had been elected only by 
* a ſelełt body; namely, by the fellows, excluſive 
of the licentiates, though the licentiates de- 
« manded admittance ; which was refuſed to them 


* by the fellows, on pretence of their having no 


ve pen there" ge that occalion *, en | 
3 Lord 


2 * Bur. Reps v. iv. p. 2195. 


| 05 

Lord Mansfield delivered his opinion very 
much at length, and moſt deciſively in favour of 
the legal right, under the charter, of fuch phyſi- 
cians, as reſided within the juriſdiction of the 
college, to be examined, and if approved, to be 
afterwards admitted members, though he could 
not ſuſtain- the right, which the licentiates then 
claimed, of being eſtabliſhed as actual members, 
under their mere licence to practiſe. After 
taking notice of the conſequence of the con- 
tending parties, and the reſpect due to them, 
Lord Mansfield proceeded “ The permiſſion of 
< theſe licentiates 20 hractiſe is not diſputed. But 
* I doubt whether this fermion to fractiſe, and 
< theſe letters teſtimonial, can amount to an ad- 
million into the fe//ow/hypr: of the mme, or 
** college. 


Fs Nething can make a man a fellow of the 
college without the act of ile college. The firſt 
act to be done by them is their judging of the 
* qualifications of the candidate. The admiſſion 
into the fellowſhip is an act ſubſequent to that. 
The main end of the incorporation was, to keep 
up the ſucceſſion: and it was to be kept up by 
“ the admiſſion of fellows after examination. 
*The power of examining, and admitting after 
examination, was not an arbitrary power, but 
© a power I with a truſt; they are bound to 

« admit 
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* admit every perſon whom upon examination 
* they think to be fr to be admitted, within the 
« deſcription of the charter, and the act of par- 


liament which confirms it. The eren who 
comes within that deſcription has a right to be 


* admitted into the fellowfhih he has a claim to 
« ſeveral exemptions, privileges, and advantages, 


« attendant upon admiſſion into the fellowſhip: 


* And not only the candidate himſelf, if found 
& fit, has a perſonal right, but the fublic has alſo 
ce a right to his ſervice; and that not only as a 
te phyſician, but as @ cenſor, as an elect, as an officer 
in the offices, to which he will upon admiſſion 
become eligible.” | | 


Having eſtabliſhed the right of every compe- 
tent phyſician, in theſe forcible and explicit terms, 
his lordſhip, after ſome preliminary remarks, 
added, © Theſe obſervations convince me, that 
« the charter had an idea that ſome perſons might 


*- practiſe by licence under their ſeal, who were not 


* 


fellows of the college. Then let us ſee how 


« the uſage was. In 1555, they muſt have had 


* a probationary licence, before admiſſion into 


the college. Afterwards it was to be a proba- 


« tion for four years before admiſſion. The col- 


© lege might grant ſuch probationary licences, 


* with ſome reaſon, and agreeably to their in- 


* ſtitution. This ſhews that ſome licences were 


c granted 
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granted to perſons no! fellows of the college. 
< The zd Henry VIII. c. 11. takes away all 
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former privileges: and ſays, that no perſon 
within London, or ſeven miles of it, ſhall exer- 
ciſe as a phyſician, except he be firſt examined, 
approved, and admitted by the Biſhop of Lon- 
don, or by the Dean of St. Paul's, calling to 
them four doctors of phyſic: and the charter 
and ſtatute confirming it have left every thing 
at large to the college, no way confined or re- 
ſtrained but by the Ztneſs of the objects. In 
1561, a fartial licence was granted to an 
oculiſt: a perſon may be fit to practiſe in one 
branch who is 10 fit to practiſe in another. 
Licences have alſo been granted to women : and 
that may not be unreaſonable in particular 
caſes; as, for inſtance, ſuch as Mrs. Stevens's 
medicine for the ſtone. Partial licences have 
been given for above two hundred years. Of 
late years, indeed, general licences. have been 
uſual ; and the perſons applying for them have 
been examined, though not meant to be mem- 
bers of the corporation or college. In 1581, 
notice is taken of three claſſes: fellows, candi- 
dates, and licentiates: and from that time, they 
have given licences to practiſe. The licences 
probably took their riſe from that illegal bye- 


law, (now at an end) which reſtrained the 


number of fellows to twenty. This was ar- 


ce bitrary 
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« bitrary and unjuſtifiable: they were obliged to 
% admit all ſuch as came within the terms of their 
charter. Yet it is probable that the practice 
< of liceficing was in conſequence of their having 
% made it:“ namely, that illegal bye-law. After 
ſtating, that if the licentiates have a right to 
be fellows, the licence does not make them ſo 
in fa&t; Lord Mansfield proceeds, © If my 
* brothers ſhould concur with me, the college, 
* as now conſtituted, is at preſent to be con- 
% ſidered as the body corporate. I have a great 
« reſpect for this learned body; and, if they ſhould 
think proper to hearken to my advice, I would 
“ with them to eonſider whether this may not be 
« a proper opportunity for them to review their 

* ſtatutes. And I would recommend it to them 
e to take the beſt advice in doing it; and to 
* attend to the deſign and intention of the crown 
* and parliament in their inſtitution. I ſee a 
“ ſource of great diſpute and litigation in them 
«* as they now ſtand : there has not, as it ſhould 
ſeem, been due conſideration had of the charter, 
ot legal advice taken in forming them. | 


* The ſtatute of the fourteenth and fifteenth of 

e Henry VIII. ch. v. after reciting the charter, 
« mentions it to be expedient and neceſſary to 
provide, that no perſon of the ſaid politic-body 
« and commonalty aforeſaid, be ſuffered to ex- 
5“ erciſe 
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erciſe and practiſe phyfic,” but only thoſe! per- 
ſons that be profound, ſad, and diſcreet, ground- 
edly learned, _ a ſtudied in W 


« I do not ſay that no man can be a licentiate, 

who is not perfectly and completely qualified 
to be a fe//ow of the college. Many petſons of 
no great {kill or eminence have been licenced : 
and there ſeem to be fewer checks, guards, and 
reſtrictions, upon granting licences, than upon 
the choice of fellows. Yet it has been ſaid, 
that there are many amongſt the licentiates, 
who would do honour to the college, or any 

ſociety of which they ſhould be members, by 
their ſkill and learning, as well as other valuable 
and amiable qualities; and that the college 


themſelves, as well as every body elſe, are ſen- 
© {ible that this is in fact true and undeniable. 


If this be fo, how can any bye-laws which 
exclude the foſibility of admitting ſuck perſons 
into the college, ſtand with the truſt r7gpoſed in 
them, of admitting 4 that are fit ? If their bye- 
laws interfere with their exerciſing their own 


judgment, or prevent them from receiving into 


their body, perſons known or thought by them 


to be really fit and qualified; ſuch bye-laws 
require regulation. Such of them, indeed, as 
only require a proper education, and a ſufficient 


__ of {kill and qualification, may be till 
« retained. 


WOW! 


* retained. I do not chooſe to ſpeak more par- 
* ticularly :- but I recommend it to thoſe, who 
* are now likely to be eſtabliſhed the maſters of 
* the college, to take good advice upon the points 
LT have been hinting to them.“ | 
Lord Mansfield afterwards added, © I reſt my 
opinion upon this ground; that their preſent 
© application to the court is under an inſtrument 
* which ſhews that they are not ow fellows of 
e the college, nor admitted into the corporation. 
4 think that every perſon of proper education, 
“ requiſite learning and ſkill, and poſſeſſed of all 
e other due qualifications, is entitled to have a 
« licence : and I think that he ought, if he deſires 
it, to be admitted into the college. | 


This great judge had, in the firſt caſe that came 
before him reſpecting the college, ſeen the narrow- 
neſs and injuſtice of the bye-laws of excluſion. 
With that liberality and benevolence, which ge- 
nerally accompanies great minds, he was defirous 
to prevent the evils of further litigation, which he 
foreſaw would be the inevitable conſequence of 
_ withholding the right of admiſhon into the college 
from perſons properly qualified. With that con- 
ciliatory view, and to obtain ſubſtantial juſtice 
founded on poſitive law, for a profeſſion he re- 
ſpected, Lord Mansfield ſtated, in the ſtrongeſt 


terms, 


E 
terms, that the college, in conformity to thè truſt 
and confidence placed in them by the crown and 
the public, are obliged to admit all that are fit: 
that thoſe, who are qualified, have a right to be 
members, and the public a right to their ſervices 
in that capacity. After this ſtrong declaration, 
he recommended to them to accommodate their 
diſputes, and amend their bye-laws. No atten- 
tion, it appears, had been paid to this candid 
and ſalutary advice prior to the ſubſequent trial, 
juſt ſtated; when the queſtion was again repeat- 
edly argued by the moſt eminent counſel then 
at the bar. Lord Mansfield, thus fully inform- 
ed by theſe repeated diſcuſſions, and intimately 
acquainted by his own reſearches“ with the whole 
ſubject, in order to enforce the liberal views he 
had at firſt adopted, delivered the elaborate, per- 
ſpicacious, and concluſive opinion which has been 
ſo fully ſtated. He again urged on the ſecond 
trial, the ſacred obligation of the truſt; the right 
of every fit perſon to be admitted into the fellow- 
hip; the claims of the community upon fit per- 
ſons in the offices of the-corporation. He ſtated 
the ancient uſage of granting partial licences to 
inferior practitioners in medicine, and deduced the 
modern uſage of granting general licences from an 
illegal bye-law reſtraining the number of fellows; _ 
and 
Lord Mansfield remarked, that he had read all the bye- 
laws of the college, | 
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and after repeating the obligation of admitting all 
that are qualified, again adviſed them to attend to 
his admonition. This comprehenſive opinion con- 
tains all the main points of the caſe; the equity, 
the law, and the uſage reſpecting it; and appears 
as full, as eleat, and as convincing, as any opinion 
ever u een oy that great Judge. 510 ul 

Mr. Juſtice Tlie: obſerved; that e the n 
application is not for a mandamus to admit the 
* licentiates: but is grounded on the denial of 
their right to vote, as being members: it ſup- 

« poſes them to have been already admitted.“ 
He afterwards added, I give no opinion how it 
ce might be upon a' mandamus;“ when Lord 
Mansfield obſerved, That muſt depend upon the 
particular caſes of the perſons applying for ſuch 
„ mandamus, as they might be reſpectively cir- 
cumſtanced.“ He had already repeatedly ſtated 
the requiſite circumſtances to be, competent edu- 
cation, learning, and character. 


Mr. Juſtice Aſton agreed, that © the refiraining 
© thenumber of fellows to twenty, was illegal; and 
© he thought that the diſtinction between fellows 
* and licentiates had taken its riſe from the re- 
* ſtriction of the number of fellows. He thought 
x that in grants of this kind, the conſtruction ought 
*« to be made in a /ibera/ manner, and this grant in- 

| cludes, 


ET 1 


cludes, omnes 1 ejuſdem facultatis dest in 
civitate prædicta; and the application to parlia- 
ment for the act of the fourteenth and fifteenth 
of Henry VIII. ch. v. to confirm the charter, is 
made by the ſix perſons particularly named in it; 
« and all other men of the ſame faculty within the city 
« of London, and ſeven miles about. All the acts 
« of parhament' made in pari materia ſhould be 
« taken, he ſaid, together; and the conſtruction 
has been uniform, till the time of Queen Mary. 
„Jill then there was no diſtinction of major and 
«© minor, amongſt theſe phyſicians. It ſeemed to 
« him that the idea was, that all perſons duly 
<« qualified, who took teſtimonials under the col- 
« legeſeal, were to be of the community. And 
this was ſufficient to continue the ſucceſhon 
and ene it.. 8 


November 17, 1768, the Court of King's Bench 
was moved, on behalf of Dr. Archer and Dr. 
Fothergill, for writs of mandamus to oblige the 
college to admit theſe two licentiates. But the 
court was of opinion, that they could not claim a 
right of admiſſion under the charter, on the foun- 
dation of a licence which they had accepted under 
a bye-I_aw, upon a ſuppoſition that the bye-law 
was a bad one; ſo that the return was allowed 
upon iat objection to their Meek and the in- 


tended queſtion remained unſettled. 
ond 
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Lord Mansfield again reminded the college of 
their duty. He ſaid “ the college will now con- 
*©:fider whether they will truſt to a return upon 
* theſe bye- laws or mend them.“ | 


January 29, 1770, new. rules were moved in 
favour of Dr. Archer and Dr. Fothergill, which 
were argued in April, 1771. On this occaſion 
Lord Mansfield remained of opinion, that the li- 
centiates could not ſet up their licence, accepted 
under a bye- law, as the foundation of a right to 
be admitted under the charter. The court con- 
curred in this opinion, and thought that the queſ- 
tion only came round to the ſame point as before, 
and had been determined in effect upon the former 
application. Lord Mansfield again cenſured the 
bye-laws, and renewed his queſtion, whether 
* they would think it adviſeable to truſt to a 
- © return upon their preſent bye laws; or whe- 
« ther they would not conſider about mending 
« them?” fd 


It is obvious that Dr. Fothergill and Dr. Archer 
perſiſted in founding their claim to admiſſion on 
. the college licence, after the court had decided 
that it was an inſufficient title. They alſo per- 
fiſted in this error after the court had unequivo- 
cally pointed out, that they would grant a man- 


damus to oblige the college to examine a phyſician 
| 1 


Hb | 


of fair character and good education, who claim- 
ed under the charter, and alſo to compel the 
college to admit him, if competent, into the 


fellowſhip. Lord Mansfield expreſsly ſaid, that 


a mandamus to admit muſt depend upon the 
particular circumſtances of the perſons apply- 
ing, There can be no doubt, that both Dr. 


Archer and Dr. Fothergill poſſeſſed the educa- 


tion, character, learning, and ſkill, which Lord 
Mansfield and the court had previouſly pointed 
out as the only requiſite circumſtances. But it ap- 
pears that neither they nor any of their colleagues, 
in conſequence of the jealouſy and animoſity which 
prevailed in the college, would riſk a ſecond 
examination for admiſſion into the fellowſhip, 
which they were ſo ſtrongly encouraged to de- 
mand, and which, if applied for, would un- 
doubtedly have been enforced by the Judges, 
who then filled the Court of King's Bench. 
Their application, under the charter, adopted by 
the licentiates in the late conteſt, though not 
ſuſtained by the preſent Court of King's Bench, 
would, if it had fortunately been made at that 
time, have eſtabliſhed for ever the right of every 
competent phyſician, within the college juriſdic- 
tion, to be admitted a fellow of the college of 
phyſicians. | it 


It has been eſtabliſhed by the unanimous opi- 
nion of the Judges in 1607, and by ſeveral legal 
| deciſions, 
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decifions, that the graduates in phyſic, of Oxford 
and Cambridge, poſſeſs no legal privilege within 
the immediate juriſdiction of the college, but 
thoſe, to which the en of other an 
are equally ne | 


1 has: been ae that Lord Mansfield was 
decifively of opinion, that the college are bound 
to examine, fairly and impartially, every phyſician 
of proper education, reſiding within the boundary 
of the college, and claiming to be examined; and 
to admit all that are fit, in learning, ikill, and 
morals. It has been ſhewn, that Mr. Juſtice 
Yates was alſo of opinion, that the college were 
bound to examine and admit phyſicians poſſeſſing 
theſe competent claims; and that Judge Aſton 
conſidered every competent phyſician, reſiding 
in London and within ſeven miles of it, entitled 
to be admitted a corporator; and that he was 
alſo of opinion that the licence, or letters teſtimo- 
nial alone, conveyed a right to all the corporate 


privileges. 


Having eſtabliſhed the right of the licentiates 
by the higheſt legal authorities, we ſhall next en- 
deavour to prove the expediency of admitting, 
and * that legal right. 


The tos which courts of law are under 


to interpret ſtatutes and deciſions hberally for 
the 
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the benefit of the community, where the con- 
ſtruction is doubtful, is too obvious to require a 
comment, or to be enforced by any authorities 
which might be cited. 


The expediency of extending admiſſion into 
the college to every duly qualified phyſician, 
within its immediate juriſdiction, or the propriety 
of confining it to the few who graduate at Oxford 
and Cambridge, and to ſuch others only, as they 
arbitrarily ſelect, muſt depend upon the compara- 
tive advantages, which would reſult to the com- 
munity and the profeſſion, from theſe different 
modes of continuing the ſucceſſion. In order to 
determine their ſeparate merits, their reſpective 
influence in promoting or impeding the objects, 
and in ſecuring the perpetuity, of the corporation, 
muſt be conſidered, The primary end of the 
college of phyſicians is the ſafety of the com- 
munity. The further objects for which it was 
eſtabliſhed, are the improvement of the ſcience, 
and the advancement of the dignity and intereſts 
of the faculty of phyfic. Theſe, beſides their in- 
trinſic importance, are, in effect, principal means 
of accompliſhing the public ſecurity. 


It is obvious that the completion of theſe ob- 
jects, as far as they can be attained by the college, 
muſt chiefly depend upon the ability, integrity, 

I | and 
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and exertion of phyſicians within its juriſdiction. 
Whatever ſyſtem, with reſpect to admiſſion, will 
beſt promote theſe, is undoubtedly moſt ex- 
pedient. KD £ 


© The progreſs of any claſs of men in knowledge 
and {kill muſt materially depend on the induce- 
ments to acquire them. The active and uſeful 
employment of their abilities in the exerciſe of 
their profeſſion, muſt equally depend upon the in- 
centives to exertion, and the motives to good con- 
duct. By making education, learning, profeſſional 
ſkill, and probity, the ſole grounds of incorporation, 
thoſe qualifications in the faculty, which can alone 
accompliſh the ends of the college, would be in- 
finitely promoted. Theſe grounds would be juſt, 
liberal, and comprehenſive, as they regard claim- 
ants ; inexhauſtible as they reſpect the ſupply of 
candidates; infallible in promoting thoſe attain- 
ments and perfections on which the-utility of the 
inſtitution depends. As long as enquiry, know- 
ledge, and virtue, are encouraged and rewarded 
in any profeſſion, men of learning, ſkill, and in- 
tegrity, will abound in it, and an eſtabliſhment, 
ſupplied from ſuch a ſtock, muſt flouriſh. Admiſ- 
ſion into the college would be an indiſputable 
mark of theſe eſtimable qualities, were they the 
only requiſites. The perſon incorporated would 
be aſſociated with men of diſtinguiſhed character, 
| talents, 
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talents, and attainments, and be alſo placed in 
the moſt advantageous ſituation for arriving at the 
higheſt honours and emoluments of his profeſſion. 
Every phyſician, who is actuated by honourable 
ambition, if eligible, muſt. neceſſarily aſpire to be 
received into ſuch a fociety, and muſt conſequently 
_ endeavour to attain that ſum of merit, however 
great, which would entitle him to that promotion. 
If admitted, he muſt alſo be defirous to ſecure the 
approbation of a body ſo reſpectable, and on 
which his advancement would ſo materially de- 
pend. He muſt wiſh to fill with credit the rank 
he would thereby obtain, and endeavour to qualify 
himſelf for the higheſt ſituations in the profeſſion, 
to which he might afterwards aſpire. Can it 
then be doubted that extending admiſſion to every 
competent phyſician would increaſe the motives 
to exertion, ſtrengthen the ſecurities of virtue in 
the faculty, and thereby pom the ſafety of the 
public ? 

The expediency of ſuch an extenſion, in order 
to advance the ſcience of phyſic, is ſupported by 
all the arguments which recommend it as pro- 
moting the public ſafety. Whatever augments 
the means and gives activity to the powers by 
which knowledge is advanced, whatever ſecures 
good conduct in any collective body, muſt pro- 
mote the ſucceſs of their inveſtigations and pur- 
12 „ 
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ſuits. The great ſources of improvement in any 
_ Inſtitution, for the promotion of ſcience, are the 
talents, learning, and energy of its members. By 
aſſociating men with theſe productive qualities in 
a ſcientific body, emulation is kindled, their 
powers animated, and their efforts directed to the 
improvement of that profeſſion to which they are 
attached. The acceſſary inſtruments of art and 
ſcience will be naturally provided, and inveſtiga- 
tion, diſcovery, and improvement, will be the 
neceſſary refult. The utility of the college in 
promoting medicine muſt infallibly be increaſed 
by the acceſſion of thoſe whoſe talents can extend 
the boundaries of medical knowledge, and who, 
by becoming members, would be ſtrongly and 
permanently incited to exert their abilities. 


The dignity and intereſts of the faculty can 
only be promoted by increaſing their public ef- 
timation, and by adding to the advantages attach- 
ed to the profeſſion. Theſe will always depend 
principally on the public utility of the faculty. 
The fervices they render the community muſt 
be, in a great meaſure, proportioned to the in- 
centives phyſicians have to excel, and to exert 
their talents. The power of conferring rewards, 
and the impartial diſtribution of them, are then 
the principal means by which the college can 
accompliſh all the ends of the inftitution. How 

can 


L | 
can that power and impartiality be beſt promoted? 
By ſelecting and uniting all the talents and in- 
fluence of the profeflion, on the broad and folid 
foundation of merit? Or by forming an inconfider- 
able party on the narrow and precarious ſcheme 
of local graduation and intereſted choice? 


By incorporating all the phyſicians in and 
near the metropolis, entitled from education, 
learning, and character, the college would em- 
brace all the claims, unite all the merits, and con- 
centrate all the power of the profeſſion. It would 
by the ſame meaſure poſſeſs the beſt means of ap- 
preciating, and the ſtrongeſt motives to reward 
their merits impartially. By conſtitating their 
body on this juſt and liberal baſis, an equitable 
conduct would be promoted in all their corporate 
proceedings, and juſtice predominate in rewarding 
merit; the only principle in any ſoctety which can 
produce the full efforts of its members, and conſe- 
quently its higheſt utility, intereſts, and dignity. 


What advantages can poſſibly ariſe from nar- 
rowing admiſſion into a college of phyficians to 
the graduates of two univerſities, and ſuch as thoſe 
graduates arbitrarily chufe? The formation of ſuch 
a body is fundamentally narrow and unjuſt. Its 
internal proceedings and external influence muſt 
both be vitiated 5 this radical defect. An unfair 
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preference given to particular ſchools tends to 
depreciate and prejudice all others. This partial 
ſyſtem is conſequently pernicious, as it reſpects 
the means of inſtruction. As it regards ſtudents 
and candidates, it is prejudicial, by ſubſtituting 
adventitious diſtinctions for difficult acquirements 
and efficient abilities, and thereby diminiſhing 
induſtry, and repreſſing merit. This contracted 
reſtriction is not leſs hoſtile to the college itſelf, by 
depriving it of the talents and ſervices of thoſe 
who would conſtitute its ſtrength and dignity ; 
and by extinguiſhing emulation in the few ad- 
mitted. A partial ſyſtem of ſucceſſion in a ſociety, 
which exalts a party and depreſſes a profeſſion, 
inevitably. produces feuds and litigation, by which 
the efficacy of the body muſt be deſtroyed, its views 
miſled from meaſures conducive to public good and 
its own honour, to intereſted contrivances for per- 
petuating precarious and aſſumed power. Its 
revenues will be waſted in ſupporting the mono- 
poly. In conſequence of the jealouſy, animoſity, 
and contention, betwixt a party who engroſs a 
public inſtitution, and a proteſhon, who contend 
againſt that aſſumption as an uſurpation of their 
right, the purſuits and reſources of the latter, as 
well as of the former, are perverted. Diſtinctions 
and rewards, which, when impartially conferred, 
are the ſources of merit and utility, are ſacrificed 
to the ſelfiſh intereſts and ruinous aggrandizement 
of a party, which extinguiſh emulation, and thus 

| | deſtroy 
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_ deſtroy what they were eſtabliſhed to promote. 
The public ſafety, the improvement of medicine, 
the intereſts of the faculty, muſt be inevitably 
neglected and prejudiced by a corporation of 
phyſicians, while the ſyſtem of admitting mem- 
bers is partial, and oppreſſive. 


The advantages of extending admithon on the 
ground of merit, and the baneful effects of partial 
reſtriction, thus evident from reaſon, are confirmed 
by experience. During a long period after the 
_ Inſtitution of the college, every phyſician of com- 
petent learning and {ſkill was incorporated. 
While this juſt ſyſtem prevailed, the college faith- 
fully diſcharged their duty, and accompliſhed, in 
a great meaſure, the ends for which they were eſ- 
tabliſhed. They exerted themſelves with zeal and 
ſucceſs in detecting, puniſhing, and ſuppreſſing 
quacks and impoſtors *. Literary meetings were 
held by the members, for the communication and 
improvement of medical knowledge. An enthu- 
ſiaſtic attachment to the inſtitution prevailed, 
which could only ariſe from a conviction. of its 
utility. The celebrated Linacre bequeathed. his 
houſe to the f. Dr. Caldwall and Lord 

Lumley 


* Goodall's Hiſtorical Reet of the e nee 
againſt Empirics. 


1 For this and the Rs. donations, ſee the epiſile dedi- 
catory to Goodall's Hiſtorical Account of the College proceed- 
ings againſt Empirics. l 
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Lumley founded a leftureſhip on ſurgery, with a 
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liberal annual ſtipend. Dr. Goulſton left an en- 
dowment for a pathological lecture. The im- 
mortal Harvey * bequeathed his paternal eſtate 
to the college. Dr. Hamey obtained for, and 
gave it conſiderable donations. The Marquis of 
Dorcheſter, a nobleman of diſtinguiſhed literary 
attainments, entered into the fellowſhip, made a 
liberal donation, and bequeathed his valuable 
library to the college. Dr. Croone eſtabliſhed 
and endowed a lectureſhip on muſcular motion f. 


While the ſource of admiſſion was pure, the 


inſtitution was uſeful and flouriſhing. Quackery 
was ſuppreſſed, ability diſtinguiſhed, medicine 
improved, the faculty united, and the corporation 
enriched. 

What has been the ſituation of the college 
ſince the fellowſhip has been confined to the gra- 


duates of Oxford and Cambridge, and the few 


they have permitted to ſhare in it? The moſt il- 
iterate and unprincipled quacks and impoſtors 
have perpetrated their deſtructive practices with- 
out the lighteſt reſtraint or oppoſition, and in 

| perfect 


*The diſcovery of the circulation of the blood was firſt 
made known in his lectures at the college, as Lumleian lecturer. 
See Goodall's Hiſtorical Account of the College proceedings 
againſt Empirics. a 


t Dictionaire Hiſtorique de la Medicine, H. J. T. Eloy. 
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college did not exiſt, as probably if that juriſ- 
diction were aboliſhed, the laws might be em- 
ployed to reſtrain and puniſh them, or the legiſ- 


lature might provide a new remedy. It may 


perhaps be alleged, that from change of circum- 
ſtances, negle& and diſuſe, the powers of coer- 
cion, with which the college 'are inveſted, are 


become obſolete and inefficient. If this be the 
caſe, it may afford ſome excuſe for declining legal 


proſecutions. But if their legal coercive powers 
be extinguiſhed, is it not more peculiarly incum- 
bent on them to exert the actual means they 
retain, in order to fulfil their truſt, and to ac- 
compliſh the attainable benefits they owe the 
public and the profeſſion? Becauſe they cannot 
puniſh delinquents by fines and impriſonment, 1s 
a body with ſuch reſources to be inert to every 
uſeful purpoſe, and active only to promote their 


partial intereſts? As the appointed guardians of 


the public ſafety, and the intereſts of the faculty, 
it may at leaſt be expected that they ſhould en- 
deavour to detect and expoſe the frauds and 


artifices of thoſe deſtructive impoſtors, whom they 


cannot prohibit, and that they ſhould diſtinguiſh 
with the moſt ſtriking marks of honour they can 
beſtow, thoſe who deſerve the confidence of the 


public, from thoſe who cheat and abuſe it. As 
| the 


perfect contempt of the college. They purſue - 
their flagitious plans more ſecurely than if the 
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the natural protectors of the ſcience of phyſic, 
with conſiderable endowments and revenues for 
its promotion, derived entirely from the faculty, it 
may ſurely be preſumed that they endeavour to 
improve the different branches of medicine. We 
are undoubtedly warranted to expect in a college 
of phyſicians, with wealth and talents and pro- 
fitable lectureſhips, the means of extending and 
propagating medical knowledge; a comprehen- 
five and acceſſible library; a muſeum ſtored with 
natural curioſities and artificial preparations apper- 
taining to medicine ; a laboratory for experiments. 
We conclude as a matter of courſe, that they hold 
literary meetings for the communication of facts 
and interchange of opinions ; that they have an 
extenſive and well regulated correſpondence for 
collecting, and plans for digeſting and promulgat- 
ing important facts and diſcoveries. We expect to 
hear of papers read, of books publiſhed, of medals 
and prizes conferred. It would not be unreaſon- 
able to preſume that ſome precautionary meaſures 
might be adopted for the early aſcertainment, pre- 
vention, and cure of prevalent and extraordinary 
diſeaſes; ſome plans of medical police for point- 
ing out and obviating the various noxious cauſes, 
which, under different forms, frequently call for 
the falutary interference of a body ſet apart to 
watch over the public health. 


Theſe 
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Theſe expectations are intirely diſappointed: 


We look in vain for any thing uſeful or public 
ſpirited in this corporation. No efforts are made 
to detect impoſtors or expoſe frauds; inſtead 
of diſtinguiſhing competent phyſicians, they are 
degraded by being merely permitted to prattiſe 
under a licence, originally intended and frequent- 
ly given to apothecaries and dentiſts, to partial 
and inferior practiſers. The college have indeed 
a library, given in the early and uſeful period of 
their inſtitution, to which, however, few additions 
have been ſince made, and which is not equal to 


thoſe of many individuals. They have no mu- 


ſeum ; what was a laboratory has been long con- 
verted into a kitchen. They hold no literary 
meetings, maintain no correſpondence, read no 
papers, beſtow no prizes. They have edited one 
book *, and publiſhed three volumes of effaysF, 
in three centuries. Even to theſe feeble exertions 
they were goaded by the ſuperior exertions of the 
licentiates. 


To what then do their corporate as amount? 
They examine and admit to all the collegiate ad- 
vantages the few dottors in phyſic, if competent, 

| who 


* Harvey's Re Sh" 


+ Medical Tranſactions, a great proportion of the papers 
contained in which, were furniſhed by perſons, who were not 
members of the college, 


| 
| 
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who offer themſelves, after having graduated in 
Oxford or Cambridge, though theſe can be 
ſcarcely conſidered as medical ſchools. They 
exact eſſentially the ſame qualifications, and an 
equal fine, from all other phyſicians, for a licence, 
which degrades them; and they reject them as 
members, though adorned with all that education 
and induſtry can beftow. They annually read an 
oration, and a few lectures which cannot be diſ- 
penſed with, without forfeiting the ſalaries for 
compenſating. theſe lectures. They occaſionally 
inſpect apothecaries drugs, and examine and li- 
cence houſes for the reception of inſane perſons*. 
Such have long been, and are at preſent, the ſer- 
vices of the college of phyſicians to the com- 
munity, to medicine, and the faculty, under the 
ſyſtem of partial admiſſion. Can it be ſuppoſed 
that this body could poſhbly, under any change 
of conſtitution, diſcharge their corporate duties 
with lefs benefit to the community, or greater 
prejudice to the ſcience and profeſſion ? 


Can it be imagined that their ſupineneſs and 
noxious influence will not be, in ſome meaſure, 
corrected by an enlarged and equitable ſyſtem of 
admiſſion, and an acceſſion of members with aſ- 
certained learning, ſkill, and probity ? 
| By 

For theſe licences, as well as for thoſe to practiſe, they im- 
poſe a heavy fine. 
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By extending admiſſion to all duly qualified, 
the college would unite all the able phyſicians 
in the metropolis of Great Britain; and direct 
their efforts to promote the welfare of the 
public, and the true intereſts and dignity of the 
profeſſion. By that wiſe meaſure all partial and 
unjuſt diſtinctions, and the painful and odious 
paſſions they excite, would be extinguiſhed, and 
merit and virtue be juſtly nnen and re- 
warded. N : 


A liberal intercourſe, freed from arrogance and 
ſervility, would be eſtabliſhed between members 
of the ſame profeſſion, and of equal pretenſions. 
The deſire of meriting mutual eſteem, and an 
honourable emulation to excel, would be kindled. 
An efficacious cenſorial influence, a powerful 
promoter of honour and virtue, would be eſtabliſh- 
ed. It would then be diſgraceful not to be in- 
corporated, and every member would have the 
ſtrongeſt inducements to diſtinguiſh himfelf. The 
incitements, emoluments, and diſtinctions which 
the coliege enjoys within itſelf, would be impar- 
tially extended to all; and the more numerous 
and valuable appointments it might command, 
would become the juſt rewards of merit. There 
would be ſcarcely a medical appointment within 
the metropolis, which the college, ſtrengthened 
by ſuch an ee might not diſpoſe of. The 
Gan gerons 
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dangerous nuiſances and ruinous practices in me- 
dicine, which have been long accumulating” in 
this immenſe town, might then be, in ſome degree 
corrected, if not intirely ſuppreſſed. Credulity 
and deluſion might be awakened from their miſ. 
placed and fatal confidence. If illiterate and 
unprincipled impoſtors cannot be legally ſup- 
preſſed, the college would, by incorporating the 
learned and upright phyſician, conſpicuouſly point 
out thoſe who have eſtabliſhed their abilities by 
adequate teſts, and whoſe probity is aſcertained 
by their being aſſociated, and ſecured by their 
being under the obſervance and controul of men 
of integrity and honour. The beſt practicable 
means would be employed to' diſcredit impoſtors 
and to accompliſh this main end of the charter. 
By an impartial extenſion of the franchiſe, the en- 
* couraging induſtrious ſtudents, and the enabling 
« thoſe that are learned, grave, and profound, to 
receive more bountiful reward *, would be ef- 
fectually promoted: a | ſpirit of enquiry and com- 


munication would be excited, and knowledge 
accumulated and diffuſed. By the acceſſion of all 


that are qualified, the offices of the college would 


acquire an importance and ſplendor propertionate 


to the dignity of a corporate aſſociation of the 
phyſicians of the metropolis of Great Britain. 
85 Its 


* See the charters of Charles II. and James I. Goodall's 
Hiſtory of the College of Phyſicians. 
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Its prefident would be at the head of all the able 


and diſtinguiſhed phyſicians in the firſt city in the 


world. Its elects would be the ſuperiors of all, 
who are eminent, in the faculty of phyſic in London 
and its environs, inſtead of having precedence in 
a body ſcarcely more numerous, in efficient mem- 
bers, than themſelves. Its cenſors, inſtead of 
being reduced to confine the benefit of their truſt 
to a few, would extend ſimilar examinations, 
for equal benefits, to all who are juſtly entitled. 


The fine for a mere licence to practiſe, now 
complained of as a heavy. penalty, and, from its 
exceſs, as an arbitrary and illegal impoſition, 
would be cheerfully paid if compenſated by the 
valuable privileges of incorporation. The re- 
venues, which have been unprofitably conſumed, 
would be uſefully expended. The collegiate 
meetings, inſtead of afſembling with inconveni- 
ence and difficulty the few indiſpenſibly requiſite, 
would be numerouſly attended. The ſtatutes 
which have been ſtudiouſly contrived to depre- 


ciate and irritate a numerous and valuable body 


of men, and to prop up a tottering monopoly, 
would be rendered liberal, juſt, and beneficent. 
The lectures, now almoſt deſerted, would be ani- 
mated by numerous and enlightened audiences. 
Ihe mouldering library would be employed and 
augmented. The ſpacious halls of the college, 


_ where vacuity_and ſilence are now rarely inter- 


rupted, 
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rupted, would be enlivened by literary meetizigg] 
and become the inſtructive and uſeful theatre of 
communication. The cold reſerve of aſſumed 
importance, and the ſuſpicious folicitude of 
flighted merit, would be converted into frank and 
amicable intercourſe. The publications of the 
college, amounting to three volumes in three 
hundred years, might then be increaſed to an 
annual volume. 


It is manifeſt then that expediency, both with 
regard to the public welfare, and the intereſts of 
medicine and of the faculty, enforces the admif- 
ſion of every duly qualified phyſician, which has 
been ſo fully eſtabliſhed, by equity and law, as a 
clear right. That right and that expediency being 
thus confirmed on every ground which can aſ- 
certain it, or bind the judgment in deciding upon 
it; the unfavourable deciſion of the Court of 


t; 


King's Bench, on the late trial, remains to be 
accounted for. 


It has been already noticed that extraordinary 
circumſtances exiſted with reſpect to the judges “, 
which might imperceptibly bias able men with the 
pureſt intentions. But two bye-laws, which have 
been alſo before-mentioned, were pleaded by the 
college, which appeared to extend admiſſion to the 

licentiates: 


* See page 6, of this Treatiſe. 
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licentiates : the one as a matter of right, on the 
ground of qualification, the other through favour, 
on the recommendation of the preſident. The 
college inſiſted by their counſel, that the licentiates 
were by no means excluded; that the apparent 
rigour of the bye-law of reſtriction was relaxed 
and qualified by theſe two modes of admiſſion *. 
The judges being of opinion that theſe bye-laws 
for admiſſion did qualify the reſtriction, which 
would have been otherwiſe illegal, ſuſtained the 
ſtatutes of the college for incorporation, taken 
together. Deceived by the confidence they 
placed in this apparently grave body, they could 
not be led to ſuſpect that the alleged bye-laws, 
for admiſſion, were not to be fairly extended to 
the licentiates, agreeably to the folemn pledge 
given by the college in firſt enacting, and after- 
wards reſting upon them their claim to a favour- 

able deciſion. Upon the firſt hearing of this trial 
in the Court of King's Bench, April 23, 1796, 
Mr. Juſtice Lawrence ſpeaking of the bye-law 
for admitting licentiates on the ground of qualifi- 
cation, faid, where is the difficulty of a gentle- 
% man's getting ſome one fellow of the college to 
* frofoſe him? Do you imagine if they think 
5 Dr. eee or en other phyſician, is a fit 
* perſon 


* See the ſpeeches of vY counſel for the college, taken by 
Gurney, in the ſubſequent part of this volume. 


K 


<- perſon; that they 2v// not hrqhoſe him“ Mr. Jut- 
tice Groſe added, Why ſhould not this ſuppoſed 
duty be as honourably and as well executed by 
« them as. in our profeſſion?” Lord Kenyon, 
ſpeaking of the confidence that might be re- 
poſed in the college with regard to their honour- 
able adherence to this bye law, emphatically 
mentioned as a guarantee of their integrity: 
„ There is Dr. Heberden, who is on the brink 
„of another world to receive the reward of his 
« conſummate, virtues; but here is there a more 
£ reſpectable. name *?” The Court of King's 
Bench could not imagine the college could poſ- 
ſibly betray ſo. ſolemn an engagement. The 
judges could ſtill leſs. ſuppoſe that, after they 
ſhould have ſuſtained the bye-laws, expreſsly be- 
cauſe they extended admiſſibility, to the licenti- 
ates, their judgment, ſo founded and explained, 
would be contemptuouſly neglected, and the 
power they had thus conditionally granted, be ſo 
groſsly abuſed. Relying upon the good faith of 
the college, the court did not perhaps fully con- 
ſider the difficulty under which the licentiates 
would labour in attempting to obtain redreſs, by 
any future legal proceſs, when the right of admif- 
ſion was changed from the ſolid ground of the 
charter, to the deluſive and precarious tenure of 
an evaſive bye-law. | e 
e e e 
+ See Gurney's Report in the ſubſequent part of this Volume. 
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We ſhall now proceed to ſhew that the firſt: of 
theſe bye-laws is rigorous,” unreaſonable, and in- 
adequate, if adhered to, and that it is, in fact, 
withheld : that the ſecond is more prejudicial to 
the licentiates than if they were totally excluded, 

and that this, as well as the former, has been for 
ſome time: vathbeld.” ee 44 e 


* Lird | Mansfield had, during the law- 
ſuits, between the fellows: and licentiates, in 
which he preſided, four times warned the college 
of the narrownefs and, illegality of their bye- 
laws reſpecting admiſſion; and as often urged, 
in the ſtrongeſt terms, that every well educated 
phyſician, of adequate learning and character, 
ought to be admitted into the fellowſhip; 
the following bye- laws were framed with re- | 
luctance. They enacted, “that any licentiate, 
of ſeven years ſtanding, who had completed his 
* hirty-ſexth year, may be propoſed, by a fellow, 
to be examined on one particular day alone in 
the year; that if a majority of the fellows then 
« preſent conſent, he may be examined at the 
* three greater aſſemblies of the college, and if ap- 
proved by a majority at eath, he may be pro- 
äpoſed at the next greater aſſembly to be admit- 
de ted member; that if Hen likewiſe approved 
* by a majority of thoſe preſent, he may be ad- 
* mitted into the college, as ſoon as convenient ; 

| K 2 © provided 
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provided neither any law of the land, nor 
any bye-law of the CO” render him in- 
24 8 3 | 


- To danſe the bean if this bread) 
it is only neceſſary to contraſt it with the terms 
on which the graduates of Oxford and Cam- 
bridge are incorporated. They may apply for 
examination immediately after arriving at. a 
dottor's degree ; without a previous licence; 
without being firſt propoſed; and upon any day 
in the year. The whole of their examinations 
may take place on one day, and if approved 
by the cenſors, they may be admitted candidates 
on the following f, and fellows a year after- 
wards. They are examined at the leſſer meetings, 
by the preſident and four cenſors, who are 
bound by oath, after taking the ſacrament, to 
diſcharge their truſt conſcientiouſly; and engaged, 
in honour, to conceal the deficiency of the perſon 
examined, ſhould he be found not duly qualified. 
The ORR; after OE obtained a do&tor's 

" 


* Affidavit of John Roberts, wire attorney 15 the 
college, ſworn April 5, 1796. | | 

+ Provided they have completed gk 26th year, gy: i 
which period of life other phyſicians cannot obtain a licence. 


} The two candidates mentioned in the college liſt this year 
were examined, for the firſt time, on the 29th of September, 
and admitted Candidates the next day. 


ff an 
degree, and given the ſame eſſential teſts of learn- 
ing and ſkilh for a licence to practiſe, as are re- 
quired for the fellowſhip, muſt wait ſeven years, 
however late in life he may have graduated or 
been licenced, and until he has completed his 
thirty-ſixth year, however early he may have ac- 
compliſhed his degree and licence, before he js 
eligible to be propoſed to be examined for in- 
corporation. He muſt prevail on one of a ſmall 
body, averſe to his claims, to propoſe him. That 
propoſal can take place on one day only in the 
year. If propoſed, and allowed to be examined, 
he muſt remain twelve months in a ſtate of 
| anxiety and ſuſpenſe, and be expoſed to three 
additional ballots, before he can be eligible to be 
admitted on one particular day alfo, in the year, 
under this bye-law, if no other prohibit. Can this 
be juſtified? If licentiates, in general, graduate 
carlier in life than the protracted terms of Oxford 
and Cambridge allow, and it be reaſonable that 
they ſhould not be conſtituted fellows, when 
younger than the doctors of thoſe univerſities; 
ought not that period, when the latter uſually 
graduate, which is from twenty-five to thirty, to 
be adopted, in order to equalize the pretenſions 
of the former on the ground of age? If it be 
proper that the licentiates ſhould alſo remain 
ſome time in a probationary ſtate, to equalize the 
time employed by them in the actual ſtudy of 
their profeſſion, with that required for accompliſh- 
| ing 
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ought nota period to be deemed ſufficient, which, 
added to that employed in approved medical 
ſchools, would equal the term required for an 
Oxford or Cambridge degree, and which might 
be from three to five years? But why ſhould the 
licentiate be propoſed if the graduate of Oxford 


and Cambridge be not? Why limited to apply 


on one day in the year alone? Why ſhould his 
admiſſion to be examined be ſubmitted to a bal- 
lot? Why examined before or by the whole col- 
lege? His examinations, why protracted a whole 
year? Why ſhould the ballot for his final admiſ- 
ſion be reſtricted. to one day? Can any candid 
or liberal mind approve of ſuch partial and ac- 
een n and obſtacles ? 

But even thoſe barriers were not thought ſuf- 
ficient, ſhould the licentiates ever ſurmount the 
impediments againſt arriving at examination under 
this bye-law. The eſtabliſhed mode of examin- 
ing, on all the different branches of medicine, in 
the Latin language, which had been deemed ſuf- 
ficient both for the licence and fellowſhip; ſince 
the inſtitution of the college, was, with the en- 
actment of this bye- law, for the firſt time altered. 
A new teſt, of little importance as a proof of 
medical ſkill, but which might be rendered an 
extremely difficult obſtacle againſt perſons whom 
this fellows __ wiſh to — was inſidiouſſy 
1 ſuperadded. 


8 


mw. 


who had already given all the teſts for his licence, 
hitherto required for incorporation, and who con- 
ſequently could not be, with any regard to con- 
ſiſtency, rejected as deficient in thoſe qualifi- 
cations-in which he had been before approved, 
might, after the adoption of this artifice, be re- 
quired to tranſlate from the Greek into Latin, 
and alſo to expound and comment, in the Latin 
language, upon any parts of the voluminous and 
difficult works of Hippocrates, Aretæus, and 
Galen. With even theſe barriers, this bye- law 
was never promulgated by the college, until ex- 
torted from them as a plea to juſtify their conduct, 
and to obtain a favourable deciſion in the late 
conteſt. It had been however diſcovered, and 
Dr. Sims, a licentiate, within the preciſe deſcrip- 
tion of the bye-law, having prevailed upon a fel- 


low to propoſe him, determined to apply under it. 
Repeated ſolicitations: to decline his -intention, 


and menaces of ſuch a ſevere examination as 
ſcarce any man could paſs, and declarations from 
the fellows that no licentiate would ever be ad- 
mitted. under it, were all employed to deter him 
from the application. He however perſiſted, and 
was propoſed by Dr. Burgeſs. What was the 
reſult? The college refuſed to enter into a ballot 
on the propoſition, though made within the direct 
terms of their bye-law, under a pretence that the 


propoſal 


ſuperadded. iT he candidate for. the fellowſhip, 5 
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i propoſal was not ſeconded, which is not iti 

= which, neither Dr. Sims nor Dr. Burgeſs could 

Mi | poſſibly forſee, and which the fellows well knew, 

Us 8 and Lord Kenyon has ſince declared, ought not 
to have been required *. 


After this diſingenuous evaſion, the bye-law 
laid dormant till it could ſerve the purpoſe for 
which alone we muſt conclude it was made. 
During the late trial, notwithſtanding this bye- 
law had been thus withheld; it was brought for- 
ward in the affidavits of the college f, and urged 
by their counſel | as a main ground, on which 
they claimed a deciſion in favour of that body.— 
With what fatal conſequence to the claims of the 
licentiates will appear from Lord Kenyon's own 
words in the decifion. In ſpeaking of the opi- 

« nians of Lord Mansfield and the learned judges, 
who preſided on the former trials, Lord Kenyon 
faid, © the principal ground on which it was ſaid 
„ in 4 Burr. 2199, that the bye-laws of the 
* college were bad, was, that they interfered with 
* their exerciſing their own judgment, and pre- 
« vented them from receiving into their body 
< perſons known or thought by them to be really 

| er 5 


* See Lord "pas on's deciſion, Gurney” s Report. 

+ Durnford and Eaft's Reports, vol. vil. p. 285. 

+ See Gurney's Report of the PO” of the counſel for 
the callege. 
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« fit and qualified; and if I had found that ob- 
jection exiſted in this caſe, I ſhould have thought 
« it fatal .“ In ſpeaking of the bye-law reſtricting 
examination for incorporation to the doctors of 
Oxford and Cambridge, Lord Kenyon added, 
<« Then the queſtion is, whether this is a reaſon- 
able bye-law that requires a degree to be taken 
<« at one of our univerſities, which in general is 
<« ſuppoſed to be conferred as a reward of talents 
« and learning. If indeed this had been a ſine 
«* qua non, and it had operated to a tal excluſion 
of every other mode of gaining acceſs to the 
« college, it would have been a bad bye-law : but 
«* theſe bye-laws point out oer modes of gaining 
« admiſſion into the college. If Dr. Stanger has 
« all thoſe requiſites that qualify a perſon for 
« that high ſtation, any one of the fellows may 
« now firofioſe him : he may ahfily to the honourable 
feelings of the college, to the very ſame tribunal 
* to which this mandamus (if it were granted) 
would refer him f.“ This opinion is more 
fully ſtated, and more ſtrongly expreſſed in Gur- 
ney's report of Lord Kenyon's ſpeech, “ if,” ſaid 
the Lord Chief Juſtice, in ſpeaking of the bye- 
law of excluſion, © it had controlled the parties 
who are to form their judgment, and taken - 
from them all on of WES Pn candidates, 

1 I$ 


8 Purnlbed and Eaſt's Reports, vol. vii. p. 287, 
+ Ibid. vol. vil. p. 288. 


L 
e it would have had that ſeed of death in it, which 
Lord Mansfield found in that bye-law which 


< he decided lo be bad. But this is not ſo. Here 
„ every perſon has a right to addreſs himſelf to 


the honourable feelings of thoſe breaſts to which 


Dr. Stanger muſt at laſt have addreſſed himſelf, 


* if this mandamus went. If they find him to 
* be poflefſed of all the requiſites of medical learn- 
ing and moral character, he will addreſs as power- 
ful arguments to thoſe gentlemen, every in- 


« dividual of whom ig called upon to exerciſe his 


*. opinion upon the ſubject. He is not to wait 
to be ſeconded. The bye-law does not require that. 


« If any one propoſes him, the queſtion is ſubmitted 


© to a majority. It goes then to that tribunal 
* which I hope and believe is the ſanctuary of 
* konour and good faith, and he may as well ad- 
* dreſs himſelf to them now as if this mandamus 
went 


- Immediately after the bye-laws of the college 
had been thus ſuſtained when taken together, the 
bad qualified and legalized hy the good: while 
this ſolemn charge was recent, it was taken 
under conſideration, by moſt of the licentiates 
engaged in the conteſt, whether they ought to 
avail themſelves. of this bye-law, thus ſtrongly 
ſecured to them. It was almoſt unanimouſly 


pos ion DEcnt agreed, 
* Gurney's Report. 
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3 that the bye-law. was ſo niet 
unjuſt, that it ought not to be ſubmitted” to. 
Dr. Wells, however, one of thoſe licentiates, 
though ſenſible of its great illiberality, determined 
to apply under it, if no other licentiate would; 
conceiving, that though the college might impoſe 
unreaſonable conditions, a perſon who ſubmitted 
to them, might go into the college with honour, 
and that the bye law a be ane in 
future. Fs 78 


He was propoſed at the firſt comitia majora, 
ſubſequent to the trial, by Dr. Pitcairn, and to 
obviate all pretence for the objection made on 
the former application, this propoſal was ſeconded 
by Dr. Baillie. Will it be credited? The pre- 
vious queſtion was propoſed and carried: namely, 
that Dr. Pitcairn's propoſal of Dr. Wells ſhould 
not be ſubmitted to a ballot. A bye-law which 
had been juſt before brought forward in the affi- 
davits of the college, and urged by their counſel 
as a ſtrong plea for their ſucceſs: on which the 
Lord Chief Juſtice had founded a deciſion in their 
favour, and: aſſerted that they were bound to 
abide by; a bye- law thus ſacredly en was 
5 "RR withheld | 1 7 


What will te Chief//Juſtice men fy af tit 
farlitary of honour and good faith ? Will his learned 
colleagues 
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colleagues now repeat their queries, which imply 
an implicit confidence in the honourable ad- 
herence of the college to this bye- law? How will 
the Court of King's Bench redreſs the licentiates, 
who reſted their claim on the general right con- 


veyed by the charter, but which can now be only 


purſued through the maze of a pretended privi- 
lege, of which they cannot avail themſelves? A 
ſabterfuge which almoſt defies the Ee of law 

to render it available? | 


4 
4 


It will be of courſe expected, that in conſiſt- 


ency with their former conduR, a pretext for this 


almoſt incredible proceeding was alleged. The 
college did not deviate in this caſe from the former 


precedent, either in their duplicity in making it, 


or in the futility of their excuſe. In the caſe of 
Dr. Sims they alleged, that the propoſal was not 
ſeconded: in the caſe of Dr. Wells, that they 
had not received ſufficient notice. Neither ſe- 
conding nor previous notice are required by the 
bye-law. Vet the propoſal of Dr. Wells, to diſ- 
appoint all evaſion, was ſeconded; and as if to 
falſify the ſecond pretext of the college, notice, 


though ſuperfluous, had been regularly given them 


by Dr. Wells, of his intention. He announced 
it by letter to the preſident, who happened to be 
then in the country, eight days before the comitia 
ene alſo authorized the beadle of the 

college, 
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college, five days before the general meeting of 
the college, to inform the feHows- of the intention 
to propoſe him *. Twenty-three | fellows were 
actually preſent, ms all that could nn have 
uy cr iin 1 


A nech within the pit terms of the 
bye-law, more advanced in age, and of longer 
ſtanding as a licentiate than are required by it, 
a phyfician to St. Thomass hoſpital, a fellow of 
the Royal Society, propoſed by a fellow of the 
college of high ſtanding, and that propoſal ſecond- 
ed by another of the firſt reſpectability, was not 
even allowed a ballot to determine whether he 
might be . to have his ene 
examined! I We: 


The bye- law of admiſſion ee favour en- 
acts, that the firęfident may once in t2o years, and 
not oftner, propoſe a licentiate for admiſſion into 
the fellowſhip, who has been ten years /icenſed, and 
previouſly approved by a majority at the preced- 
ing comitia minora, or leſſer aſſembly, on one par- 
ticular day alone in the year; and that, if he be 

5 then 


* The intention of Dr. Wells had been made known to 
ſome of the fellows much earlier: can it be ſuppoſed that a 
meaſure ſo important to the college would not have been com- 
municated by them to their colleagues, when * was no 
obligation to conceal it ? | 
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then approved | a majority, he may afterwards 
be admitted into the fellowſhip. This bye-law; 
as has been aſſerted, is precarious and inefficient; 
calculated to divide and degrade the licentiates, 
and to aggrandize the fellows; and is more pre- 


judicial to the former than total excluſion. + 


It is intirely inadequate, as only one phyſician; 

who has been ten years licenſed, out of a body 
conſiſting,” at: preſent, of one hundred and ten 
and rapidly augmenting, can be even propoſed in 

two years: ſo that a period of two hundred and 
twenty years would be required for incorporating 
a number equal to that of the preſent licentiates. 
But inconſiderable as the chance of being pro- 
poſed is, while the privilege can be ſo ſeldom 
exerciſed, that chance muſt alſo depend on a 
variety of contingencies.” The fellows muſt be 
ſatisfied with the conduct of the licentiates as a 
body, or they will limit this privilege ſtill farther *, 
revoke the law, or enact a diſqualifying ſtatute, 
as they have repeatedly done after having held 
out modes of admiſſion. A majority of the elects 
muſt approve of this bye-law, or they will appoint 
a preſident, who will not propoſe under it as they 
have done at preſent. The preſident is under no 
nn to exerciſe his e and if he de- 
| e _ © elines 


* Whew this bye law was | firſt enacted, it entitled the pre- 


dent to propoſe : a licentiate annually, GS 
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clines no other fellow can propoſe. No licen- 
tiate has been propoſed under this bye-law 
during upwards of four years, and almoſt certainly 
never will, whilſt either the prefent preſident 
remains in office, or while the elects who ap- 
pointed him, have power to chuſe his ſucceſſor, 
or any of them have influence to obtain that 
ſituation. The perſon propoſed muſt gain a ma- 
jority of votes out of an adverſe party of his pro- 
feſſional competitors, many of whom are hoſtile 
to the incorporation of licentiates on any ground, 
and ſeveral ſpecifically oppoſe their admiſſion 
through favour. Some of thoſe Who have been 
thus let into the college have procured admittance 
with great difficulty, and by a bare majority. 


＋ 


8 1 


Every licentiate, who may have even ſpent the 
beſt part of his life in humble expectation and 
conciliating ſubſerviency, muſt feel how liable 
he is to be rejected under this precarious mode 
of admiſſion. The acceſſion of a few perſonal 
enemies to the party who oppoſe the incorpora- 
tion of licentiates indiſcriminately, or the defection 
of a few of thoſe who coldly permit it,-muſt de- 
ſtroy his hopes, depreciate his character, and add 
unappeaſable reſentment to the painful feeling 
of unmerited diſgrace. Many of the ſenior li- 
centiates have been, and were the ſyſtem to be 
renewed, muſt neceſſarily be paſſed by, in order 

| to 
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to exalt younger men above them, who are their 
moſt immediate competitors. How mortifying 
the preference! how humihating in the decline 
of an uſeful and honourable life, when eſtimation 


and reſpett are almoſt the only enjoyments, when 


precedence and diſtinction may have been earned 


by long and meritorious exertions, to be marked 


out as unworthy of profeſſional rank | How de- 
grading and painful to be ſtigmatized, in the lan- 
guage of the bye-laws, as of the number of thoſe 
that are intirely unfit, not ſufficiently learned, and 


only permitted to practiſe ſo long as they behaye 


well! Will the licentiates fubmit to and _ 
tenance a — ſo i een and diſgraceful? 


Hans uncertain and difficult the being pro- 
poſed by the prefident, and elected by the fellows, 
the terms of being admitted through favour are 
not leſs depreciating, nor the treatment after: 
wards leſs humiliating. The perſon who thus 
enters the college muſt go in, while the bye-laws 
for examination profeſs to require teſts from phy- 
ficians who are regularly admitted, in addition to 
thoſe the licentiate, patronized by the preſident, 
has undergone: whilſt a bye- law exiſts which 
profeſſes to open a door for him on the ground of 
merit. Will the licentiate deſcend from his 
claim of right, and ſubmit to be taken into the 


. in a way which conveys even the moſt 
| remote 
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remote inſinuation of inferiority? Under the pre- 
ſent ſyſtem, though a few licentiates have been 
allowed to enter the college, they are conſidered 
by ſeveral as intruders, permitted to mix with 
the fellows, but ſcarcely to affociate. They find 
one party their opponents, and the other their 
patrons. The former treat them with cold neg- 
le, the latter with civil condeſcenſion. 


But in proportion as this mode of admiſſion is 
injurious and degrading to the licentiates, it is 
flattering and beneficial to the fellows. Though 
for the preſent laid aſide, by the party which 
now predominates, it is the only ſcheme of ex- 
tending the franchiſe to phyſicians, who have not 
graduated at Oxford or Cambridge, which could 
at once gratify the ambition of the fellows, pro- 
mote their intereſts, and prop their monopoly. 
By this contrivance they reconcile the patient 
ſufferance of their aſſumed ſuperiority, and obtain 
the adulatory attention of thoſe -who hope to 
profit by their favour. - They ſecure alſo the 
more valuable prerogative of being /excluſively 
called into conſultation by thoſe” who cultivate 
their patronage. By this plan they divide and 
govern. Should the party be deficient: in the 
number required for filling the necefſary offices; 
and Fan the indiſpenſible duties of the 
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college, and the inferiority of Oxford and Cam- 
bridge as ſchools of phyſic is ſuch, that, notwith- 
ſtanding the benefits of the monopoly, they can 
ſcarcely ſupply the members requiſite, the ready 
and convenient licentiates can make up the des 
ficiency. They can tranſact the buſineſs of the 
fellows without ſharing in their power, and aſ- 
ſemble at their board without partaking their 
feſtivity. Should a licentiate be dignified by 
office, formidable from influence, or conſpicuous 


from merit, the fellows can take advantage of his 


power and credit, and transfer him to their own 
party. The total excluſion of the licentiates 
W unite them to aboliſh the monopoly, or to 
take advantage of their ſuperior numbers, talents, 

and influence, to counteract its evils, retaliate the 
injuries they ſuffer, and promote.the intereſts and 
dignity of their own body. It might deprive thoſe 
in power of the homage paid for their patronage, 
and merit might determine the recommending a 
phyſician in conſultation, independently of college 
influence. Supported by his colleagues, a licen- 
tiate might be a candidate for any profeſſional 
appointment, in oppoſition to a fellow, with the 


probability of ſucceſs. Reduced to its ſcanty 


ſupply from Oxford and Cambridge, the college 

might dwindle into total inſignificancy, or proba- 

wh be — HO; iy j 
e | This 


1 1 1 

This indirect mode of admittance, through 
favour, beſides inflating thoſe, who can grant the 
privileges of incorporation, with arrogance, and 
abaſing thoſe who court their patronage, inevi- 
tably excites jealouſy and animoſity in the claim 
ants and competitors. Can the ſenior, who is 
rejected, ſee without indignation his younger rival 
raiſed above him, and himſelf marked out as un- 
worthy of promotion? Can thoſe who are con- 
tending for the ſame object, and ſtruggling to 
ſupplant each other by ſubſervient accommodation 
and artful intrigue, live on terms of amity ? Can 
the independent man, who ſcorns to ſolicit what 
he has a right to demand, obſerve the ſubmiſſion 
and pliancy, which prolong his ſubjection, without 
diſdain? Even ſelfiſh minds, which can reconcile diſ- 
ingenuous accommodation as a prudential ſcheme 
of intereſt, cannot ſuffer the diſapprobation they 
are conſcious of meriting from thoſe who main- 
tain a manly independence, without recriminating 
_ reſentment. Acrimonious and odious paſſions 
are thus engendered and fomented by the partial 
admiſſion of licentiates through favour, and ag- 
gravate the evils of general excluſion. 


While the monopoly is prolonged, let not the 
licentiates ſanction and increaſe the evil by their 
endeavours to ſhare it. Let them no longer aid 
in ſupporting by voluntary abaſement a combina- 
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tion which depreſſes their own body, nor create 
diſputes and wound their feelings by an injurious 
and diſgraceful competition. Without their adu- 
lation the college would loſe its incenſe, without 
their conciliatory offerings, to purchaſe favour, it 
would be deprived of much of its emoluments, 
without their ſupply it would loſe the ſource of 
its moſt active members *, and ae in a ſhort 
period, its exiſtence. 


It is obvious then that, although general ex- 


clufion be a grievance, partial admiſſion, through 


favour, is an inſulting aggravation infinitely more 
pernicious and diſgraceful, and that both honour 
and intereſt powerfully engage the licentiates to 
ſubmit no longer to enter the college on a 
humiliating terms. a 


It has been ſhewn, that the college poſſeſſes 
within itſelf, and confers, immediately, on its 
members, important advantages: that the exclu- 
five poſſeſſion of its privileges, by a party, enables 
them to obtain and monopolize an undue propor- 
tion of the honours and emoluments attached to 
the profeſſion : that the great body of phyſicians 
in the metropolis are, in fact, and muſt inevitably 

be 


* The licentiates, who have been admitted through favour, 
though only fix in number, have probably publiſhed more 
than all the other exiſting members. | 
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be depreciated and oppreſſed: by a college of 
phyſicians inveſted with conſiderable! powers, if 
partially mne | 
It has dees ſhewn, that the + pot is almoſt 
excluſively in the poſſeſſion, and intirely winder 
the controul of thoſe ' phyſicians Who have gra- 
duated at Oxford or Cambridge, who form an in- 
conſiderable proportion of the phyſicians" within 
the college juriſdiction. It has alſo been ſhewn 
that theſe univerſities are deficient in the means 
of medical inſtruction, neatly deſerted by medical 
ſtudents, and can therefore convey no preſump- 
tive claims of profeſſional ſuperiority: that the 
phyficians educated in other ſchools, form the 
great body of phyſicians in the metropolis: that 
they, in general, avail themſelves of the beſt 
ſources of profeſſional improvement which either 
their own or any other country can ſupply, and 
are inconteſtibly equal W 
any nnn mam * 9 . 
It has eee Horde ths letter cd 
ſpirit of the charter and act of parliament con 
firming it, extend the right of admiſſion to every 
duly qualified phyſician, without regard to local 
ſtudy or local graduation, and that every att of 
the crown and legiſſature, relative to phyſicians 
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and the college, illuſtrates and c confirms this ob- 
vious conſtruction. | | 


e 


It has been demonſtrated, that 1 was the 
original and long continued uſage to incorporate 
every competent phyſician within the college 


8 juriſdiction, who claimed the franchiſe. 


It has been ſhewn, that the preference given to 


the univerſities of Oxford and Cambridge, was in- 


troduced by requiring a nominal degree of incorpo- 
ration only, from either, which could be cheaply 
purchaſed without teſts or reſidence :. that this 
reſtraint was illegal, and only ſubmitted to from 
the facility of being NOT in the Engliſh 
univerſities. 


It * been alſo ſhewn, that the college have, 
even to the preſent period, allowed the compe- 
tency, and acknowledged the right of phyſicians 
to be admitted, who had not graduated in the 
Engliſh univerſities, by a variety of contrivances 
to extend the franchiſe, in appearance, though, in 
reality, to introduce ſuch only as might ſerve their 
insert and ſupport their l hm 


1 has been evinced, that all the legal authorities 
on the ſubject, prior to the late deciſion in the 


Court of King's Bench, were clearly in favour of 
extending 


[251 ] 
extending admiſſion to all who are competent in 
education, learning, and character. 


The expediency of ſuch extenſion has been 
made manifeſt, by the advantages which, it has 
been ſhewn, would reſult from thence to the 
community, to the ſcience, and the faculty of 
phyſic. 

It has alſo been rendered obvious, that the bye- 
law for admitting licentiates, of ſeven years ſtand- 
ing, is unreaſonable, and in fact withheld; and 
that the bye- law for admiſſion, through favour, 1s 
precarious, degrading, and prejudicial, and as 
well as the former, at preſent unavailing. 


It has finally been made evident, that the pre- 
tenſions of both parties might be reconciled, the 
true intent of the charter adhered to, and the 
real dignity, intereſts, and utility of the college 
ſecured, by confining examination for the fellow- 
ſhip to phyſicians of mature age and irreproach- 
able character, who had ſtudied an adequate 
period in approved medical ſchools; and by 
reſtraining nere to phyſicians of cm- 
tent learning and ſkill. | 


On all theſe grounds it appears manifeſt, that 
both the licentinten, and every phyſician of ade- 
- quate - 
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quate education, fair character, and mature age, 
reſiding in London, or within ſeven miles of it, is 
entitled to an examination of his qualifications 
for the fellowſhip, and on having given the re- 
quiſite teſts of character, learning, and ſkill, that 


he has alſo a right to be admitted a fellow of the 
college of phyſicians. 


It has been decided otherwiſe. 


The arguments advanced! on the trial by the 
eminent counſel employed by both parties, and 
the decifion of the learned judges, as delivered at 
length by each of them, are now ſubmitted to 
the public. 


This prefatory diſcuſſion and juſtification of the 
right of the licentiates, has been extended much 
beyond the writer's original intention. It has been 


written under a firm conviction of their right to 


the fellowſhip, and to all the conſequent advan- 


tages of their profeſſion, an indignant feeling of 
the diſadvantages they ſuffer, and an ardent zeal 


to anſwer every objection to their claim, and to 
animate them to. eſtabliſh it. He cannot con- 
clude without reminding the licentiates and the 


. phyſicians of London, that though legally diſ- 


franchiſed, they have numbers, talents, learning, 


the dignity and intereſts of the profeſſion, and the 


wiſhes 
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wiſhes of every friend to both, in their favour: 
that they may yet apply to the legiſlature with 
confidence in the juſtice of their cauſe, and in the 
impartiality and rectitude of that tribunal: to 
the legiſlature whoſe duty and wiſdom conſiſt in 
enacting juſt and equal laws, and in abrogating or 
amending ſuch as are partial and oppreſſive: 
which can admit no bias in its legiſlative acts for 
Oxford and Cambridge, or for Edinburgh and 
Glaſgow. , 


Until a new charter can be obtamed, or the 
privileges of the exiſting charter be impartially 
extended, the phyſicians of London are called 
upon, by the ſtrongeſt motives of honour and 
intereſt, to unite their powers, by eſtabliſhing a 
ſociety which may accompliſh the important but 
abandoned objects for which the college was 
inſtituted, and for which alone it ought to exiſt. 
They are urged to conſtitute a ſociety which 


may redreſs their grievances, reward merit, im- 


prove medicine, advance the- faculty, and pro- 
mote the public welfare. With fuch motives, 
as impel them, ſuch means as they poſſeſs, and 


ſuch principles as they cannot but adopt, a 


ſociety may be formed, which would attain theſe 
ends; which would reſtore the phyſicians of the 
metropolis of this great and enlightened country 
to thoſe honours and adyantages to which reaſon 


and 


11 
_ and juſtice entitle them. The phyſicians of Lon- 
don, if united, would ſoon difpel the delufive pre- 
poſſeſſion ariſing from corporate diſtinctions, and 
throw from its narrow baſe, the power ſupported 
by corporate combination. They can undeceive 
the public by their writings. They can eclipſe 
the college by their publications. They can juſtly 
retaliate upon the aggreſſors, and excluſively 
recommend each other on conſultations. They 
can ſupport the members of their own. body in 
all conteſts with the fellows! They can ſtrength- 
en and perpetuate their ſociety, by admitting all 
phyſicians who have given proper teſts, and 
confer on them the honour of aſſociating with a 
diſtinguiſhed literary body, and of * all its 
advantages on equal terms. 

An active aſſociation, founded on ſuch liberal 
grounds, would be aſpired to by every candidate for 
fair fame, and every friend to the real dignity of the 
profeſſion. A torpid corporation, inert, if not 
impotent, to enforce the impoſition of a ſtigma of 
inferiority and dependence, and the exaction of a 
heavy penalty, would be ſoon deſerted, and pro- 
bably annihilated. 


The period is arrived when the phyſicians of 
London muſt determine, whether they will vo— 
luntarily remain in a degrading ſubordinate ſtate, 

ſtigmatized 
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ſtigmatized by the humiliating epithet of licenced 

practiſers, and continue to encourage a party 
to exalt and enrich themſelves by depreſſing and 
impoveriſhing the profeſſion. They muſt finally 
decide whether they will ſubmit to theſe evils or 
eſtabliſh a ſociety, which ſhall transfer to the pro- 
feſſion at large, the ſuperiority and power the col- 
lege has ſo long abuſed; which ſhall elevate the 
faculty of London above the party denominated 
fellows, and convince .the world that they are 
the learned and upright phyſicians whom the 
charter of the college was granted to incorporate, 
and who, as Lord Mansfield obſerved, would do 
| honour to any ſociety. BY 
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50 BEING ADMITTED | 


FELLOWS oF THE COLLEGE OF PHYSICIANS, 
m— ———— 


1 the year 1767 to 1771 the licentiates 
had made repeated efforts to eſtabliſh, by 
law, the right of being incorporated into the col- 
lege of phyſicians. They had failed in all theſe 
attempts, from perſiſting to claim admiſſion, by 
virtue of their licence, inſtead of claiming, under 
the charter and act of parliament, to have their 
qualifications for the fellowſhip examined. 


=_ Soon after the laſt of theſe trials, that of Dr. 
_  Fothergill, the college enacted the bye-Jaw, under 
which they profeſs to admit licentiates of ſeven 


years ſtanding, and the bye-law for admiſſion on 
the 
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the recommendation of the preſident, During 
twenty-ſeven years, which have fince elapſed, the 
firſt of theſe bye-laws has been intirely withheld *, 
and only fix licentiates have been admitted under 
the latter. The licentiates, however, harrafſed by 
their defeats, and deprived, of ſome of their moſt 
powerful aſſociates, difunited and deluded by the 
hopes of admiſſion through favour t, acquieſced 
under the ſyſtem eſtabliſhed in 1771 till the year 
1793. Many of them had long complained of the 
grievance of general excluſion, the inadequacy of 
the above-mentioned bye-laws, and the bad faith 
of the college. But about this period ſome of the 


licentiates, ſtrongly imprefſed with the extreme 


hardſhip, injuſtice, and public and profeſional 
impolicy of the ſyſtem of incorporation, which, 
prevailed, again inveſtigated the ſubject... They 


found that the franchiſe was as clearly conveyed 


by the charter and act of parliament to every com- 
petent phyſician, within the college juriſdiction, 
as language could convey it. They alſo. found. 
that it had been ſo extended by the original and 
long continued uſage : that Lord Mansfield, and 
the able judges, who were his colleagues, were 
deciſively of en that it ought to be ſo ex- 

tended, 

* See p. 139, of this Work. 


+ The preſident had the privilege of propoſing a licentiate 
annually when the bye-law was firſt enacted, which encouraged 
the hopes of many who wiſhed to be ſo admitted. 
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firſt comitia majora, which enſued after it had 
| been preſented to the college. 


[ 1538 J 


tended, and that Lord Mansfield had pointed out 
a mode of application, which muſt, under his 
adjudication, have infallibly led to that extenſion, 
Encouraged by ſuch evidence and ſuch authority, 
they immediately exerted themſelves to reanimate 
the licentiates to vindicate their right in the 
mode ſo pointed out. After ſeveral previous 
meetings, and much inveſtigation and diſcuſhon, 
a general meeting of the licentiates was held to 
determine upon the meaſures which ought to be 
purſued to eſtabliſh their 'right. It was then 
unanimouſly determined, that an 'addreſs ſhould 
be drawn up, ſtating briefly the grounds on which 
the licentiates were entitled to be incorporated, 
and requeſting that admiſhon might be amicably 
extended to them. On the 26th of June, the 


following addreſs, which had been previouſly 


drawn up and approved, and figned by fourteen 
licentiates, was preſented to the preſident of the 
college by Dr. Cooke, Dr. Wells, and Dr. Stan- 
ger, appointed a committee for that purpoſe. It 
was ſent to each of the fellows, previouſly to the 
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To the Prefident and Fellows of the College of 
Phyficians of London; 


GENTLEMEN, | 

WE, whoſe names are ſubſcribed, licentiates of 
the college of phyſicians of London, conceiving 
ourſelves unjuſtly deprived of thoſe profeſſional 
honours and privileges to which we are entitled, 
and perſuaded that every phyſician of irreproach- 
able character and of competent learning has a 
legal right to be admitted a fellow of the college, 
ſubmit to your diſpaſſionate conſideration the fol- 
lowing grounds of this conviction. 


In the beginning of the ſixteenth century, when 
learning had made but little progreſs in this 
country, and medicine was chiefly practiſed by 
ignorant empirics, the phyſicians of London were 
incorporated into a college or community, by a 
charter from Henry VIII. The object of the 
grant, as declared by the charter, was to provide 
tor the ſafety of the ſubjects of the realm, by re- 
[training the audacity of thoſe wicked men, who 
practiſe medicine more from avaricious motives 
than from any good intention, to the great injury 
of the illiterate and credulous multitude. With 
this view, partly in imitation of well regulated 
fates in Italy and many other countries, and 


partly 


— a — —— . ä . 
n 2 i = bs —— — — — > 9 n — OD 10 - —— a en . = 

. es A 25 I N — — a * 

EE. > 1 


— 
— 


— 
e 


4 8 —— — 2 q , — — 
, FF) x \ HAS 4 Ow _— bi £ ag do 7 — OW = + 4 7 4 = 1 — — 1 
. 2 r — us 9 . — — 2 wy * r - r * _ 8 N . — = ks» _- = - 
l e 5 - — — — 7 WR 2 T A - 1 —_— — IP = FRET \ ——_ * - * =_ = l 
e IT pe IE ett 13" aw rdom vine Pom, 7 0 — 2 eee —— e e e n N : — * 7 N — e I NF CE NINE —_ — 
> a LG Sober eat is v. ne : a . 5 e . — 1 — * — — = Ba flor She. 3 « DF, * ECO IO Fa ä — tf The, cm A © £ 
2 4 0 Py *. N vl * . — 5 . — 2 — 19 9 2 OY 4 bes vor; 3 uy ——— 
— n e ä * : » * > : 7 — 1 > 6 — l = Mi 2 7 . 4 — 
* wy ie = . n 5 I * * . a - . — 5 = by * 2 Dre Se = 9 25 * 8 is 2 
" - <4 EY 1 A = i 
K 


* * 
© OT IE RR F 1 | — | ores 8 
* 2 0 e eee r 181 e tes ABS | 4 n . 88 | 2 oy. ä = ** 3 * 4 — _ ( ao » — 
— c r I betret. A E  S , VR e RE OE > Es f! d ĩðù ] m io 232; 5 5 ; 2 
7 - Ca 0 r EF IE ITED PA 1 „Wr N ARE r EY 8 2 R Yn ˙ 1 PF on RAT 3p Eo pngennns ECTS EE PSY MRS Eo ne . E r 
Y * _— Ay et L — 1 1 el Ss, Ae... : 8 fy 23 1 5 >: © 3 2 A. . r — = be, 2 ke 1 r p - 1 *&7 8 9 —_ * EI 6 IT 3 x 29. . * py + KAR! 4" 2 Fafa kts e * 9 Fe 2 4 . 2 8 8 k 2 e 2 : . . ee on 5 — * 2 — . = * * F whe - 3 9 2 . N — A 1 dens — ah IT 0 N 
EV CC WIS WAA Ate Ie eg, ; $ ths 11 ⁵ , . —5⅛i⅛mſ˙ĩ EE TI ̃ m rr * o:4669 : EO OI AIG p pe ape CIIIISET P et gps 2 $8. RES A EEE one 
0 FRE FRO * N W TOP frag tale: . r rn = Y * — 2 r "a - * 5 . 8 3 x Wa e NH — E 32 * La x a - 3 8 * . AL CH. Fs Ev oe”: e 2 of E 
* r . Tf wy OO OT Ie po hy - : 3 A Pp = . Fo” "Io ä SHS 8 2 * * 5 e green. —_ 


NI 
TC ASEEISS 
& — 
. e 
. 
* 


2 
n v Ig 
x as 4.5 5 


{ 180 ] 


partly in compliance with the prayer of John 


Chambre, Thomas Linacre, Fernando de Victoria, 
the king's phyſicians, of Nicholas Halſewell, John 


Francis, and Robert Yaxley, phyſicians, and of 


Cardinal Wolſey, a perpetual college of diſcreet 
and learned men was eſtabliſhed, conliſting of the 
above-named fix phyſicians, and all other men of 
the ſame faculty, reſiding in London. The mem- 
bers of this body were authorized to exerciſe 
their profeſſion in London and its neighbourhood, 
and at the ſame time were ſtrictly required to 
prevent every other perſon from practiſing medi- 
cine, either in that city or within ſeven miles 
round it, unleſs. he had been admitted to do this 
by the college; and in order that this injunction 
might be carried fully into effect, they were in- 
veſted with powers to puniſh the diſobedient. 


It is evident then, that neither the graduates of 


Oxford and Cambridge, nor ' thoſe of any other 


univerſity, were to derive any partial advantages 
from the charter; but on the contrary, that a/l 
diſcreet and learned phyſicians, reſiding in Lon- 


don at the time it was granted, were indiſcrimi- 


nately admiſſible into the college, and that the 
perpetuity of the body was to be preſerved by 


the reception of every phyſician of the ſame de- 
ſcription, who ſhould ever practiſe medicine in 
London, or its vicinity, and ſhould claim to be a 


member, 


WE 1 
member, Can it be ſuppoſed, that Henry VIII: 
while he declared that the good of his ſubjects at 
large was the object of his grant, in reality meant 
to benefit only a few, to the prejudice of many; 
or, that he thought phyſicians of learning and 
good morals were to be found, exclufively, among 
the graduates of Oxford and Cambridge, though 
the only phyſicians he himſelf employed had 
taken their degrees abroad? Can it be for a mo- 
ment imagined, that the principal phyſicians who 
obtained the charter, all of them foreign graduates, 
could intend, that none under the like circum- 
ſtances ſhould ever after have a right to claim 
admiſſion into the college ; or, that if either their 
ſovereign or themſelves had entertained ſuch a a 
deſign, this would not have been expreſsly de- 
clared ? 7 


But had any obſcurity exiſted in the language 
of the charter, with reſpe& to the deſcription of 
perſons to be admitted into the college, or had 
experience diſcovered, that the qualifications re- 
_ quired by it were inadequate to the attainment of 
the object of the grant, ample opportunities were 
afterwards afforded of explaining - what was 
doubtful, of amending. what was wrong, and of 
ſupplying whatever had been found wanting. 
Four years after the date of the charter, while the 
ſovereign who beſcowed, and the ſix phyſicians 

| M who 
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who obtained it, were ſtill living, an act of par- 
liament was paſſed, in conſequence of a petition 
from the ſame phyſicians, confirming the old, and 
conveying new privileges to the college. No 
change, however, was made by it in the requiſites 
for admiſſion. Various other acts of parliament, 
of a ſtill later date, relating to the college, are to 
be found in our ſtatute books, but all of them are 
ſilent reſpecting the admiſſion of members. Nor 
does there occur any new article upon this head, 
in the charters granted to the college by James J. 
and Charles II. We have therefore the fulleſt 
evidence, that the only qualifications for admiſſion 
into that body required by the charter of Henry 
VIII. were learning and good character, and that 
the various parliaments which confirmed that 
charter, and the different ſovereigns who granted 
others, all concurred in regarding thoſe qualifica- 
tions as ſufficient. The college, indeed, for many 
years after their incorporation, did not demand 
any other. Not to accumulate proofs of this 
point, we ſhall only mention, firſt, that it appears 
from Seymour, in his Survey of London, that in 
1575, fifty-ſeven years after the grant of the 
charter, the college conſiſted chiefly of perſons 
who had graduated abroad: ſecondly, that one of 
the ancient ſtatutes of the college expreſsly relates 
to the admiſſion of foreign graduates: the ſtatute 
e * Quoniam multi huc confluunt, &c. idcirco 

—— ſtatuimus 
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ſtatuimus, ut, quicunque vel in callegii focietatem, 
vel in candidatorum ordinem, vel in permiſſorum 
« numerum admittetur, fi doctoratus gradum a, 
« exteros ſuſceperit, is, admiſſionis tempore, duplo 
« plus ſolvat, &c. quam illi ſolvere ſolent, qui in 
« aofirts academiis doctores creantur: and laſtly, 
that the following ſtatute reſpecting the form of 
examining fe//ows and candidates was made by the 
college in 1647, and was not repealed till 1736: 


Si doctoris gradum in aliqua rofrarum acade- 


« miarum ſuſceperit, honoris cauſa ſedeat de- 
center examinandus, ne quid indignum pati a 
« noſtra examinationum forma mater academia 
« videatur ;” a regulation which clearly implies 
that foreign graduates might alſo be examined as 


candidates for a fellowſhip. 


Should it be objected to what has here been 
advanced, that thoſe phyſicians who had taken 
degrees abroad, were obliged, before they were 
received into the college, to be incorporated to a 
degree at Oxford or Cambridge, we would in 
reply maintain, that this practice was not adopted, 
till ſome time after the foundation of the college, 
and that the bye-law which gave rife to it was 
illegal. But how was incorporation in medicine 
at the Engliſh univerſities formerly obtained? On 
this point, Dr. Winterton furniſhes ample in- 

M 2 formation. 
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formation. In a letter to Dr. Foxe, preſident of 
the college of phyſicians of London, dated ſo 
lately as in 1635, he writes, © I have obſerved 
and grieved to ſee, ſometimes a miniſter, ſome- 
* times a ſerving-man, ſometimes an apothecary, 
*-admitted to a licence ta practiſe in phyſic, or 
** to be incorhorated to à degree, without giving 
* any public teſtimony of his learning and ſkill in 
* the profeſſion; and in another part of the 
ſame letter he ſays, that incorforation was © in an 
« inſtant obtained by a little ſum of money.” 
Such an incorporation could ſurely furniſh no 
proof of the learning or character of a candidate 
for admiſſion into the college; and the only mo- 
tive for requiring it, ſeems to have been a deſire 
in the members to increaſe the emoluments of 
the univerſities, where many of themſelves had 


been educated. 
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The act of parliament paſſed in the e 
year of Henry VIII. ratifying the charter of the 
college, indeed grants one privilege to thoſe phy- 
ſicians, who had taken their degrees at Oxford or 
Cambridge, without any grace ; namely, that. of 
practiſing medicine in any part of the kingdom, 
except London, without being ſubje& to an ex- 
amination before the college. But this very 
grant e our claim, for ſince a particular 

privilege 
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privilege is ſpecified in the act, it is clear the 
legiſlature intended that thoſe ton; I : 
derive no other from it. | 

It may be ſaid, een that although neither 
the crown, nor the legiſlature, has conferred any 
privilege upon the graduates of Oxford and Cam- 
bridge, with reſpect to admiſſion into the college, 
{till the members of the college themſelves have a 
right to make a diſtinction in this: reſpect, in 
favour of thoſe graduates, by virtue of the power 
to frame bye-laws which their charter confers 
upon them. To this we anſwer, that it is an 
eſtabliſhed maxim in law, that the power in cor- 
porations to make bye- laws extends only to mat- 
ters of regulation. They can create no new 
rights, nor take away any of thoſe which are con- 
veyed by the charter of incorporation. They can 
change neither the object of the inſtitution, nor 
the nature of the ſucceſſion. Every candidate 
included in the meaning of a corporate grant, and 
poſſeſſing the qualifications required by it, of 
whatever nature they may be, has an undoubted 
right to an examination of his claim, which, if it 
prove ſatisfactory, muſt be admitted. 


The arguments we have urged we ſhall now 


ſupport by the authority of men, long converſant 
in 
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moſt profound knowledge of the laws of our 
country, and above all ſuſpicion of prejudice or 
partiality; of men, not giving their opinions 
caſually or lightly, but folemnly delivering them 
in their high characters as judges, 8 a 1 
ou * ee conſidered. 


* the mes the Beentistes . the cn 
of the college (Burrow's Reports, Vol. IV.) Lord 
Mansfield delivered the following opinions: 


: © The main end of the incorporation was to 
keep up the ſucceſſion, and it was to be kept 
up by the admiffion of fellows after examina- 
e tion. The power of examining, and admitting 
after examination, was not an arbitrary power, 
* but @ fler confeled with a truſt. They are bound 
to admit every frerſon whom on examination they 
A think #/ to be admitted, within the deſcription 
<« of the charter, and the act of parliament which 
confirms it. The perſon who comes within 
that deſcription has a right to be admitted into 
« the /elowHhijp. He has a claim to feveral ex- 


La 
* 


emptions, privileges and advantages attendant 


« upon admiſſion into the fellowſhip; and not 
only the candidate himſelf, if found fit, has a 
« perfonal right, but the public has allo a right to 


« his 
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his ſervice, and that not only as a phyſician, but 
as a cenſor, as an elect, as an officer in the offices, 
to winch * ine will decem ae * 


0 The Auer kinds atatiois if every thing 
at large to the college, no way confined or re- 


ſtrained but by the irneſs of the objects.” 


« I think that every perſon of proper education 
and requiſite learning and ſkill, and poſſeſſed of 
all other due qualifications, is entitled to have 
a licence, and I think he ought, if he deſires it; 

to be admitted into the "TG 0 | 


It has been ad, chin than: are many among 
the licentiates who would do honour to the 
college by their ſkill and learning, as well as 
other valuable and arable qualities, and that 
the college themſelves, as well as every body 
elſe, are fenſible that this is in fact true and 
undeniable. If this be fo, how can any bye-/awvs 
which exclade the pothbility of admitting ſuch 
perſons, ſtand with the uf reſioſed in them of 


* admitting all that are fit. 


In the trial of Dr. Leteh, Mr. Juſtice Afton, 


after quoting part of the act of parliament of the 


fourteenth of Henry VIII. which confirms the 
charter, ſaid; © This ſhews that the makers of 
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* in London to be members of the college.“ He 


added, that if the college ſhould refuſe to examine 


a candidate, a mandamus would lie. It was alſo 
his opinion, that in grants of this kind, the con- 
ſtruction ought to be made in a liberal manner. 
Mr. Juſtice Yates in the courſe of the trial of 
the licentiates againſt the cenſors, expreſſed him- 
ſelf thus: © A good deal has been ſaid about /ong 
* v/age. But uſage only applies when the con- 
* /irueton is doubiful. Here the conſtruction is 
* not doubtful. If it were, then indeed uſage for 
two hundred years might have weight.“ 


It appears then fully eſtabliſhed by the declared 
object of the charter, the deſcription of perſons 
firſt incorporated, the uſage of the college for a 
conſiderable time after their incorporation, and 
the opinions delivered by Lord Mansfield and 
Mr. Juſtice Aſton, with the concurrence of the 
other judges who ſat with them on the bench, 


that the college are bound to examine every re- 


ſpectable phyſician who deſires to be received into 
their body, and, if found poſſeſſed of requiſite 
learning and ſkill, Zuat they are under both a legal 
and moral obligation to admit him"a member of the 
community. But if the right of admiſſion belongs 
to every reſpectable phyſician of competent know- 
| ledge, 
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ledge, We certainly cannot, conſiſtently either with 
our honour or our intereſt, tamely ſubmit to be 
excluded. Our opportunities of acquiring the 
knowledge of our profeſſion have been equal to 
thoſe of the beſt educated phyſicians in this king- 
dom. In the choice of univerſities we have been 
determined by the celebrity of the teachers; and 
wherever ſuperior means of improvement were 
afforded, either at home or abroad, many of us 
have availed ourſelves of them. If our talents 
therefore be not inferior, the proportion of perſons 
of conſiderable medical learning and ſkill among 
us, muſt be equal to that which exiſts in any other 
body of phyſicians. We appeal then to the can- 
dour and juſtice of the college, whether, if we 
even poſſeſſed no legal title to What we claim, 
when our number, education, acquirements, and 
conduct are conſidered, it be not reaſonable that 
we ſhould participate in the diſtinctions and ad 
vantages of an inſtitution, eſtabliſhed by the legiſ 
lature for lie fublic good, and the advancement of our 
frojeſſion. 557 : | | 


The college cannot feel more ſtrongly than we 
do the neceſſity of being cautious with reſpe& to 
the members they. admit, or be more anxious that 
unimpeached morals and competent learning 
ſhould be the teſts of eligibility. Nor ſhould we 
object to any other regulations that might ſecure 
the utility and dignity of the inſtitution, provided 

they 
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they were impartially extended to every candidate 
before, and to every member after admiſſion. But 
we cannot reſt fatisfied with the preſent. mode of 
mtroducing licentiates through favour ; becauſe 
it implies, on our part, a defect of right, and in- 
feriority of qualification; becauſe it is precarious, 
and fubje&s many of our body to be contemp- 
tuoufly paſſed by, and conſequently to be depre- 
clated in their characters, and wounded in their 
feelings; becauſe it encourages ſervility towards 
the college, and competition and animoſity among 
ourſelves; and finally, becauſe it expoſes us, even 
after admiſſion into the community, to be con- 
ſidered, by ſome at leaſt, as intruders, who owe 
to the bounty of RI ht what erer to be the 
reward of merit. | | 


At this penlod, when ignorant and unprincipled 
empiries ſo greatly infeſt the capital, and when, 
perhaps, the ſevere meaſures once exerciſed, with 
refpe& to ſuch men, are no longer practicable, 
does it not become the eſpecial duty of the college 
to draw the ſtrongeſt poſſible line of diſtinction 
between the upright and ſkilful phyfician, whoſe 
intereſt the legiſlature deſigned to promote, and the 
daring impoſtor it meant to reſtrain and to puniſh? 


This application ariſes from no haſty project, 
or reſtleſs ſpirit of innovation. It is meant to ad- 
vance a claim, which, we are well warranted to 

believe, 


{ 1 Þ} 

believe, is founded both in law and in equity, a 
claim repeatedly urged by our predeceſſors, who, 
we are convinced, only failed in their attempts to 
eſtabliſh it from the injudicious meaſures 2 
purſued. N 


We conclude this addreſs, by acquainting you, 
that ſeveral of our number, againſt whom no ob- 
jection can be made in reſpect of morals or con- 
duct, are deſirous to ſubmit to your deciſion, their 
claim, as men of learning and {kill in their profeſ- 
ſion, to be members of the college; and by re- 
queſting to know, whether, upon application 
being made by any ſuch perſon for an examina- 
tion, previouſly to his being a candidate for a fel 
lowſhip, you will admit him to the ſame trials, 
which the graduates from Oxford and Cambridge 
in like cafes undergo ; and whether, if his learning, 
and ſkill, and character be approved, you will 
receive him into the college, upon the fame terms, 
and in the ſame manner, as if he had ny 
at either of thoſe univerſities. 


FE as Cooke. Pegs” Ferris. 


F Sayer Walker. 
Christopher Stanger. William Moodville. 
Edward Fryer. John Relph. 
Alerander Crichton. John Hemmaing. 

James Sims. | Lawrence Nihell. _ 4 
John Aikin. _Wilham Hamilton. © 


To 


ü ! 


N 
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+ To this addreſs the college gave no anſwer. 
The licentiates finding that nothing could be 
obtained from the equity of the corporation, de- 
termined to recover their . if poſhble, 1 
legal redreſs. 
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The ons of Mr. Law, Mr. Chambre, and 
Mr. Chriſtian, were taken: Whether a licentiate 
had a legal right to examination for admiſſion 
into the fellowſhip ? They all agreed that he had 
a legal right. It was then unanimouſly deter- 
' mined, that Dr. Stanger ſhould apply to be ex- 
amined for admiſſion into the fellowſhip, under 
the direction of the above-mentioned counſel. By 
their advice Dr. Stanger waited upon the pre- 
ſident and regiſter of the college, December 26, 
1795, and requeſted to be informed, it there were 
any bye-laws, regulating the mode of application 

for examination, ſubſequent to thoſe publiſhed in 
1765. They both declined giving any information 
on the ſubject. Dr. Stanger waited on the pre- 

ſident, December 28, to deſire that he might be 
examined at the enſuing comitia minora, for ad- 
miſſion into the order of candidates, and ſub- 
ſequently, into that of fellows. The preſident 
obſerved, that the claimant was not eligible ; but 
informed him when the comitia would be held, 
and Dr. Stanger declared his intention of renew- 
ing his application there. Dr. Stanger imme- 
diately 
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diately waited on the fellows, and left a card at 
each of their houſes purſuant to the uſage, re- 
queſting their approbation of his being examined 
for admiſſion into the claſs of candidates. On 
the firſt of January, 1796, Dr. Stanger attended 
at the comitia minora; applied to be examined, 
and was told, by the preſident at the board, that 
his requeſt could not be complied with. January 
26, Dr. Stanger made an affidavit in the Court of 
King's Bench, that the college had refuſed to 
admit him to examination. January 27, Mr. 
Chambre moved in the Court of King's Bench for 
a rule upon the preſident and fellows of the col- 
lege, for them to ſhew cauſe © why they would 
„not admit Dr. Stanger to examination, to be 
admitted into the claſs of candidates: an order 
« eſtabliſhed by the bye-laws of the college, 
through which thoſe are to paſs who are ad- 
«© mitted into the corporation, and which ex- 
* amination is confined by a bye-law (which Mr. 
Chambre ſaid he conceived to be illegal) to the 
« graduates of Oxford and Cambridge.” Lord 
Kenyon obſerved, © I remember Lord Mansfield 
* ſaid ſomething on this ſubject in the caſe of 
Dr. Fothergill.” Mr. Chambre replied, © Dr. 
* Fothergill founded his claim to admiſſion under 
_ © the licence, which claim was not admitted. 
Dr. Stanger is alſo a licentiate, but does not 
claim under that title, but under the general 
* right 
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« right to be admitted.” Mr. Juſtice Lawrence 


obſerved, © that the right was not confined to the 


* graduates of Oxford and Cambridge, but ex- 
* tended to licentiates of a certain ſtanding.” 
Mr. Chambre replied, © not extended as a matter 
© of right, but ſpeciali gratia, as a matter of fa- 
« your,” The rule was then granted. February 3, 
Mr. Warren moved in the King's Bench, that 


the rule ſhould be enlarged to the fourth day of 


the next term, which was granted. It was order- 
ed at the ſame time, that all affidavits to ſhew 
cauſe, ſhould be filed a week before the term. 
Sir George Baker, preſident of the college, and 
Mr. Roberts, attorney for that corporation, ſwore 
to ſeparate affidavits on the 4th of April *. On 
the 23d of April the counſel * the N were 
heard as follows. . | 5 


* As the material facts and ſtatements in the affidavits of 
both parties are included in the different ſpeeches of the coun- 


ſel, they are omitted here. 
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THE PRESIDENT AND COLLEGE OF PHYSICIANS. 


COPY from Mr. Clin: $ „ 
Notes of the Argument in the Court 
King's Bench, April 23, 179 „ 


MR. ERSK INE, 


IAM to ſhew your Lordſhip cauſe againſt this 
rule. I cannot be unmindful of the indulgence 
of the court, and I have endeavoured as much 
as I am able, and I hope with ſucceſs, to bring 
this matter within a narrower compaſs than per- 
haps I ſhould have been able to accompliſh if I 
had gone on at the time when I was firſt called 


upon “. 
not 


It may be neceſſary for your Lordſhip particu- 
larly to attend to. the wording of this rule. It is 
a rule to ſhew cauſe why a mandamus ſhould 


The 6th of April was the day appointed for ſhewing 
cauſe, but the counſel had not an opportuvity of being heard 
on the ſubje before the 23d. | | af 4h 
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not iſſue, directed to the College of Phyſicians, 
to admit Chriſtopher Stanger, Doctor of Phyſic, 
not to examination generally, but to examination 
for admiſſion into the claſs or order of candi- 
dates * for election into the ſociety or fellowſhip 
of the faid college. 


{ 


« Your Lordſhip therefore obſerves, that this 
rule does not call upon the court to iſſue a 
mandamus generally, that this gentleman may be 
xamined at once, and in conſequence. of that 
examination, may, if found fit, become a member 
of this learned body ; but building his application 
upon the recognition of certain notorious bye- 
laws of this college, of having an order of can- 
didates previous to admiſſion, he defires that a 
mandamus may iſſue to examine him for admiſ- 
ſion into the claſs or order of candidates for 
election into the ſociety or fellowſhip of the ſaid 
college. 


cc 1783, 


« This application of Doctor Stanger is founded 
upon his affidavit, which ſtates, that © he ſtudied 
« the art of 'phyſic at Edinburgh, and other 
« places, for ſeveral years; that he had a degree 
ce of Doctor of Phyſic conferred upon him in 

* The ſituation of a candidate is a probationary ſtate, of a 
year's duration, previous to election into the fellowſhip, which 
the licentiates allow to be a reaſonable regulation. ; 


'if ann 1 


« 1783, by the Univerſity of Edinburgh, and 
« that he went abroad to obtain further im- 
« provement in the art and practice of phyſic, 
in the univerſities and other places of ſtudy; 
in France, Italy, and Germany, where he con- 
« tinued for many years.” Here Doctor Stanger 
does not wholly rely upon his ability and know- 
ledge, but he relies alſo upon the education 
under which that ability has been acquited. If 
ability alone without education, (and ĩt may exiſt 
perhaps without any education,) under bodies 
inſtituted for the purpoſes of learning were. ſuffi- 
cient, it would be quite unneceſſary for the 
Doctor to have held forth theſe things in his 
affidavit; for he ſtates not merely his degree from 
the Uniyerſity at Fa but bis GA at 
various other Se 0e n ind 1 11 10 


8 Doctor — — ae whichi is a very 
important feature in this cauſe, that he is a 
licentiate of this college, and was admitted a 
licentiate in the year 1789, by the College of 
Phyſicians, againſt which he moves. He further 
goes on to ſtate, that being deſirous to become 
a member or fellow of the college, he applied 
firſt, perſonally, to Sir George Baker, the preſident; 
but he obſerved: that he was not qualified to be 
a candidate for the college, becauſe he had not 
taken his doctor's degree at either of the two 

| N univerſities 
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he has not. Then he requeſted to be informed 


[ ans. } 
univerſities of Oxford or Cambridge; as in fact 


at what time the comitia minora would fit, in 
order that he might have' an opportunity: of 
making his claim there. He ſtates that under 
a bye-law of the college, he applied perfonally to 


every member of the college for his approbation. 


Then he ſets forth in his affidavit that he waited 
upon the college regularly aſſembled, and that 
he was informed he could not be admitted ; and 
then he ſets forth that he believes the reaſon why 
he was not admitted, in conformity with what 
he was informed by Sir George Baker, was in 
conſequence of a byeddaw of the college, ſet forth 
in words, and to the effe& following, as he ſtates 

it: © Nemo in candidatorum ordinem admittatur 


* nifi qui in omnia Britannorum jura natus fit, et 


* nift qui in academia vel Oxonienſi vel Can- 
< tabrigienſi Medicine Doctor creatus fuerit, 
« idque poſtquam omnia in ſtatutis utriuſvis 
academiæ preſcripta gompleverit, fine nen, 
« ſatione vel n n aL. 

"© Now he is not e correct in this bye- law, 
but it will be ſeen what it is expreſsly in Sir 
George Baker's affidavit; for this firſt clauſe, 
« Nemo in candidatorum -ordinem admittatur 
* Aifi qui in omnia Britanorum jura natus fit:” 


is no —_ part of the bye-law of the college. 


* 


1 1% 1 


Subſequently to the time when the caſe of Dr. 
F othergill was before the court, theſe ſtatutes 
were re- conſidered, in ſome reſpects amended, 
and that e in nn has been et out, 


*I now 2 your Lordſhip t to „ affayit of 
Sir George Baker, who ſets forth the ſtatute 
under which this gentleman's claim to examina- 
tion is reſiſted. * He ſets it forth in theſe words, 
he ſays © that by a ſtatute or bye-law of the ſaid 
college, now and at the ſeveral times aforeſaid 
in full force and effect, it is provided, that no 
« perſon ſhall be admitted into the order of can- 
didates in the ſaid college or commonalty, 
unleſs he be created a Doctor of Phyſic in the 
univerſity of Oxford or Cambridge, after having 
performed all things required by the ſaid uni- 
verſity without diſpenſation, or having obtained 
« ſuch degree in the Univerſity of Dublin, he 
produces letters teſtimonial, not only of his 
„having performed all the exerciſes required in 
that univerſity without diſpenſation, but alſo of 
his incorporation into one of the univerſities 
of Oxford or Came 588k 


* Sir George Baker alſo ſwears, that Doctor 
Stanger, the gentleman applying to the Court, 
in obedience to a ſtatute of the ſaid college 
on that behalf, did, in the preſence of this 
N 2 * deponent, 


o * 
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* - * 

3 
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« deponent, previouſly to his bein g admitted a 
« licentiate, give his faith, or promiſe, that he 
e would obſerve the ſtatutes. of the ſaid college; 
e or' readily pay the fines impoſed on him for his 
« diſobedience thereof *, and that he would in 
« the practice of phyſic do all things in his 
% power to promote the honour of the college 
«and the benefit of the public.“ And he 
ſtates alſo, that when he was admitted a licen- 
tiate, he was aſked what he was a candidate for, 
whether a candidate to be admitted a fellow of 
the college, or a candidate to be a licentiate only; 
Doctor Chriſtopher Stanger appeared at the 
board, and being aſked by this deponent what 
he deſired of the preſident and cenſors, he an- 
fſwered, to be examined as a licentiate, and he 
c was examined accordingly; and that being 


* 


4 


« further aſked, whether he defired any —_ 


901 n he anſwered-1 in the NS v2? 


| « The 


* The licentiates allow that they agreed to ſubmit to all 
legal bye-laws, or pay the fines. But they aſſert, that there is 
no bye- law which prohibits them from applying for admiſſion 
into the college: that ſuch a bye-law, if it really exiſted, would 
be illegal, and conſequently not obligatory ; and that if actually 
exiſting and legal, they only render themſelves liable to the 
mul& by breaking it. A fine was never demanded of Doctor 
Fothergill, or Doctor Stanger, and the other licentiates who 
have endeavoured to e what "ny conſidered as their 
legal right. 


+ When. Doctor Stanger 1 for a en he had not 
examined 


[ . 463 } 

Ihe queſtion, therefore, as it ſtrikes me upon 
this affidavit, is this: Whether Doctor Stanger 
who applies for examination, has à right, not- 
withſtanding this, bye-law of the college; which 
diſqualifies him for that examination, to the 
mandamus which he prays; and he can have that 
mandamus but in two character Sg; either as One 
of the public, having no previous connection 
with this learned body at all, but having ſtudied 
phyſic, and having a degree of Doctor of Phyſic, 
he ſhould. perhaps have applied not merely to be 


a licentiate in the firſt inſtance, but have applied 


at once, without having paſſed through the order 
of licentiate at all, to be examined not merely 
as he requeſted originally to be a licentiate, but 
have requeſted an examination to be at once a 
fellow of the college: or not claiming as a 
ſtranger, he means to advance one ſtep further, 


and to build his application upon the character 


that he now holds as a licentiate, under the ad- 


mitlion of the College of : Phyficians in the year 


789; whether that advances his claim, or he- 
ther, on the contrary, it is not an abſolute eſtopel 
to his claim, even if it could have exiſted in his 
ordinary capacity of a ſubje& of this realm *. 


154, Perhaps 


examined the charter and act of Parliament, and the other 


evidence which convinced him that he had a legal right to be 
*xamined for the fellowſhip. 


* The licentiates, founding their claim entirely upon the 
charter 
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. perhaps if we, who adviſe the college, bad 


been diſpoſed, we ſhould have ſhewn no cauſe at 


all againſt this rule; we might have ſaid, that the 
act of Parliament which confirms the charter of 
the College of Phyſicians, is a private act; that 
they have not diſcloſed at all the conſtitution of 
this corporation by their affidavit; that the char- 
ter was not therefore before the court, and there 
is no foundation in conſequence for your Lord- 
flip to iſſue the mandamus prayed; but we 
thought it more for the intereſt of the college, 
and more for their honour, more eſpecially as the 

nature of their inſtitution is perfectly well known | 
to the court, becauſe it is already upon the re- 


_ cords of the court, in conſequence of former 
proceedings here; we thought it was better for 


them to file the affidavits, which they have filed, 
upon which we conceive that e's muſt n 
be diſcharged from this rule. 


« We have ſet forth in our affidavit as much of 
this charter as is neceffary for the conſideration of 
the court. Your Lordſhip will find a copy of 


charter, and act of Parliament confirming it, only ſtate the 
licence as an evidence of their fitneſs to be examined, at a 
period ſubſequent to its being obtained, for admiſſion into an 
inſtitution where learning, ſkill, and probity, are the only legal 
requiſites; which requiſites the licence atteſts they poſſeſſed 
when it was granted, 


the 


[ 183 J 


the e of it, if neceſſary, in the fifth volume 
of Sir James Burrow's Reports, page 2745, 
which compared with the charter, left with us, 
appears to be correct. The part neceſſary for 
your Lordſhip's conſideration will be, firſt the 
original act of incorporation; it is in theſe . 
words: © Memoratis doctoribus Johanni Cham- 
« ber, Thome Linacre, Fernando de Victoria, 
« medicis noſtris, Nicholai Halſewell, Johanni 
© Franciſco, et Roberto Yaxley medicis, con- 
ceſſimus quod ipſi omneſque homines ejuſdem 
facultatis.“ Your Lordſhip will attend to theſe 
words: „De et in civitate prædicta ſint in re et 
nomine unum corpus et communitas . ; 
* five dA perpetuum.“ 


Vour Lordſhip ſees that theſe fix perſons are 
incorporated, and it ſays, that they omneſque 
* homines ejuſdem facultatis; and then, when 
it comes to give them the power of making 
ordinances and bye-laws, the fame words are 
again introduced: © Et quod prædictus prefidens 
collegium five communitas et eorum ſuccefſores 
« congregationes licitas et honeſtas de ſeipſis ac 
ſtatuta et ordinationes pro ſalubri gubernatione 
« ſuperviſu et correctione collegu ſeu commu- 
* nitatis prædictæ et ommum hominum ean- 
dem facultatem in dicta civitate.” - 
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% Now I would not have recourſe to any argu- 
judgment, where a conſtruction has already been 


put upon this charter by the ſolemn judgment 
of this court ; I ſhall certainly not think that that 


judgment is likely to be at all altered by any 


thing your Lordſhip will hear to-day at the bar, 
nor to be advanced by any argument of mine 
in ſupport of it, and therefore I will refer your 
Lordſhip to Sir James Burrow, for the conſtruc- 
tion which the court put upon this moſt material 
part of the charter, which your Lordſhip will 
find to be this: That when it incorporated thoſe 
fix perſons, et omnes homines ejuſdem facultatis, 


it did not incorporate every man who was a 


practiſer of phyſic; but on the contrary it was 
plain, from the ſubſequent part of the charter, 
that there were to be perſons whom the college 
ſhould admit to the practice of phyſic who were 
not members of the ue 


» In the fourth volume of Sir James Burrow, 
page 2196, Lord Mansfield ſays, © It appears 
from the charter and the act of parliament, 
* that the charter had an idea of perſons who 
* might practiſe phyſic in London, and yet not 
be fellows of the college. The preſident was 
« to overlook not only the college, but alſo 
omnes Homines ejuſdem facultatis ; ſo when the 

| college 


[ 1656 J 

college or corporation were to make bye- 

laws, theſe bye-laws were to relate not only to 
the fellows, but to all others praftiſing phyſic 
within London, or ſeven miles of it. The 

reſtraint from practiſing phyſic is thus ex- 

preſſed: © Niſi ad hoo admiſſus ſit, by letters 

teſtimonial under their common ſeal.“ Now 

what does this ad hoe mean? It muſt 

mean, * ad exercendum facultatem medicine 

admiſſus fit,” and this is agreeable to the words 

uſed in 3 Henry VIII, cap. 11, concerning 

admiſſions by the Biſhop of London, and Dean 

of St. Pauls. The ſuperviſal of the cenſors is 

expreſſed to include not only the phyſicians 

of London, but omnes etiam qui per ſeptem 

« milliaria in circuitu ejuſdem medicinam exer- 

« cent. The ſame obſervation holds as to pun- 

* 1ſhments. This muſt regard thoſe who had a 

« right to practiſe in London, and within ſeven . 
miles of it, and were not fellows'of the college. 

« Theſe obſervations convince me that the char- 

* ter had an idea, that ſome perſons might 

<« practiſe by licenſe under their ſeal, who were 

c not fellows of the college .“ 


is. 5 


This opinion, as it was qualified by that great judge, un- 
doubtedly cannot be conteſted. But becauſe Lord Mansfield 
admitted the reaſonableneſs of granting licences to partial prac- 
tiſers, and venders of empirical medicines, is it to be inferred, 

that 
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* Your- Lordſhip knows, that in the caſe of 
Doctor Aſkew, and Doctor Fothergill, it was 
contended that there was no ſuch thing as a 
licentiate, as diſconnected with the fellowſhip 
of the college, but that the moment a man 
became a licentiate, in conſequence of letters 
teſtimonial, and the diploma given by the College 
of Phyſicians, that he was at once a fellow of the 
college , that the charter meant to incorporate 
all the phyſicians who have the regular degree of 
doctors, and therefore that the moment the 
College of Phyſicians had called this gentleman 
to be a licentate, he had a right at once not to be 
admitted, but to be conſidered as a fellow of the 
College of Phyſicians ; that your Lordſhip ſees is 
over-ruled, ſo that there are two claſſes; there are 
the licentiates, and there are the fellows of the 
college. 


<< I ſhall not argue before the court concerning 
the right of the college to make bye-laws, not 
| e 


chat he meant t alſo, that phyſicians who had received the beſt 
educations, and who would do honour the college, or any other 
ſociety, by their {kill and learning, were not entitled to incor- 
poration ? The reverſe is manifeſt. 

* It was from perſiſting in this erroneous ground of claim, 
during the time that Lord Mansfield preſided in the Court of 
King's Bench, that the licentiates, in all probability, are not now 


fellows. | 


T1 «wv 1} 

only becauſe it is incident to every corporation, 
but becauſe in the caſe of this corporation it is 
expreſsly laid down by this court, in page 2196, 
in the fourth volume of Burrow: “ In Doctor 
« Letch's caſe, the reaſons for his rejection being 
called for, the anſwer was, that they judged 
« him to be unfit,” and as the legiſlature have 
« veſted the judgment in the comitia majora, 
« and there was no pretence, or ground to pre- 
« tend, that they had acted corruptly, arbitrarily, 
cor capricioufly, that anſwer was eſteemed a 
« ſufficient one. And they have power, not only 
« by their charter, but by the law of the land, to 
« make fit and reaſonable bye-laws.” There is 
another judgment of the court which indeed I 
might have aſſumed to be the law; Wat 
of that judgment. 


“ My Lord Mansfield then goes on to ſtate 
what I have already mentioned to the court, with 
regard to there being a diſtin&t order of licen- 
tiates from the fellows of the college. It is alſo 
laid down by the court, that“ the judgment 
and direction of determining upon this ſkill, 
ability, and ſufficiency, to exerciſe and prac- 
* tiſe this profeſſion, is truſted to the College 
„of Phyſicians; and this court will not take 
from them nor interrupt them in the due 

« and 
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It is very much relied upon in publications 
connected with this controverſy t, that Lord 
Mansfield ſays in the page following, 2189, „If 
they ſhould refuſe to examine the candidate at 
* all, the court would oblige them to do it.“ 

If they refuſe to examine the candidate who has 

that criterion of fitneſs, which they by their bye- 

law had made a proper criterion , and they were 
then to refuſe an examination, no doubt the court 
would compel them to it. But the queſtion is 
whether the court would put this conſtruction 
upon the charter of the College of Phyſicians, 
that they muſt examine every man who offers 
himſelf to examination, whatever may have been 
his rank in ſociety, whatever may have been his 
mode of education, whatever may be the pro- 
bability of his being a man fit to undergo that 
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FThis poſition is indiſputable; but is it to be inferred from 
thence, that they have alſo a right of confining the education 
of thoſe, who might claim the public honours of the medical 
profeſſion in the metropolis of Great Britain, to the moſt in- 
conſiderable medical ſchools in Europe? 

+ Alluding to the able work of Dr. F erris, 1 in vindication of 
the rights of the licentiates. 

Lord Mansfield repeatedly aſſerted, that ſkill, learning, and 
character, were the only requiſite criteria of fitneſs. * 


examination 
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examination with effect, whatever might be the 
conſequence to the intereſt of learning, and the 
advantage of the ſcience of medicine, that ſuch 
a perſon ſhould be a member of the College 
of Phyſicians? It is to be contended to-day, that a 
perſon has that right, for J will ſhew that they 
can contend nothing ſhort of that propoſition. 


Do they mean to ſay that the college may not 
make bye-laws reſpecting, for inſtance, the times 
when they will examine? May they not make 
bye- laws with regard, generally, to the ſort of 
perſons that they will examine, in conſidering 
who is fit to be examined, which it is admitted, 
by my Lord Mansfield, belongs to them? Have 
they not a right to lay down certain criteria of 
fitneſs, independently of, and precedent to the 
particular examination of the individual? Is it 
meant to be ſaid, that a perſon who may have 
acquired learning, and we all know that there 
are perſons who acquire learning, and great learn- 
ing too, without having gone through any viſible 
courſe of education? Is it to be contended, that 
the college, the moment they admit a fitneſs for 
the practice of phyſic, has given a perſon a right 
to the higher ſtation of coming within the college 
to judge of the qualifications of others, which it 
was admitted by the Court of King's Bench, is a 
diſtinct claſs by the charter? Is it to be contended, 
that 


6 — 2 1 


2 


100 J 

that the college are bound to ſit and take the 
examination of every perſon, no matter whether 
he has had any viſible education or not, no matter 
from his rank in life, whether, if he had learning, 
it is fitting to admit him to that ſituation, or are 
they not allowed to lay down ſome general criteria 
of fitneſs *? I apprehend there can be but one 
anſwer given to that queſtion. They can; and 
tha mo of 1 1 8 _ has ſaid ſo. 
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Ln: hen the nnd 5 the court is now 
W to this: if they have a right, as from the 
nature of their inſtitution they muſt have, to make 
general bye- laws to prevent the admiſſion to ex- 
amination, and to the order of candidates of perſons 
by no means fit to become members of their body, 
is the bye-law, which in this inſtance they have 
made, conſiſtent with their charter? That is the 
queſtion. Whether this be a reaſonable exerciſe 
of their diſcretion, whether this bye la be reaſon- 
able and be conſiſtent, of courſe, as being reaſon- 
able with the letter of the charter, with the act of 
parliament IS it, with the * of the 

| t inſtitution, 

* The licentiates do not contend that 4 college is bound to 

| —_— every man who offers himſelf. They only infift that 
the college is bound tu examine every phyſician of good cha- 
racer, whoſe education affords a reaſonable preſumption that 
he can give ſuch teſts of learning and fkill as the charter re- 


quires, and ſuch as have been thought ſufficient from the origin 
of the inſtitution. 


7 on 
inſtitution, and with all the authorities wenn * 
ſubject?” | | | "41% 504 


*þ aided that it is to we Jenſen vreſſed 
upon the court, that here is an abſolute unqualified 
excluſion of perſons, who may be poſſeſſed of the 
higheſt order of qualifications: that it is an ex- 
_ cluſion of perſons, who not only may be poſſeſſed 
of great talents, but who have received educations 
in public ſeminaries of learning, where there are, 
perhaps, excellent means of advancing in this 
and in every other ſcience ; that there is an ab- 
ſolute excluſion of all thoſe perſons, unleſs they 
have ſtudied and taken their degrees in one a 
the two Engliſh univerſities. 24, 8, eg 


8 Now that 125 be wund not to be ſo, for 
though there is indeed this bye-law, which is 
ſtated in Sir George Baker's affidavit, and which 
I muſt ſupport, and which T am bound to ſhe is 
reaſonable ; and therefore this gentleman could 
not, conſiſtently with that bye-law, have the ex- 
amination which he prays a mandamus to have. 
Yet, ſubſequently to the time when Dr. Fothergill's 
caſe was before the court, there was a reviſion of 
the ſtatutes of this learned body, who took the 
very beſt and the moſt eminent advice which this 
kingdom could furniſh them; ſome of theſe fer- 

| ſons 
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ſons I ſhall. certainly not name to day * ; but f 
can ſtate, that they conſulted my Lord Camden, 
Mr. Yorke, Mr. Dunning, and they, under the 
auſpices of thoſe honourable-and learned perſons, 
under the perfect knowledge of Lord Mansfield t, 
who knew. thoſe ſtatutes as well as I do at pre- 
ſent, who have read them from my brief; en 
made two iy; 


Lord Kenyon. 8 An what de 
{ M's tl 

F Mr. © "yp 1 In 1 Nea 1767 —in with 
there is a power given for any fellow at the or- 
dinary comitia majora, after Michaelmas, to pro- 
poſe a licentiate of ſeven years ſtanding, who is 
thirty-ſix years of age, for examination, who, if 
approved of by the majority of the fellows then 
preſent, is to be examined at the three next 
comitias, and then, if approved, to be admitted a 
candidate, though he has not ſtudied at eher of 
the Engliſh univerſities. 
| E | Your 


- 


© + The author of theſe notes can aſſert, from undoubted au- 
thority, that Lord Mansfield repeatedly declared that the two 
bye-laws made under the auſpices! of the honourable perſons 
named and alluded to, were by no means adequate to his ideas 
when he ſaid the bye-laws required regulation, and recom- 
mended to the college to take good advice. See Burrow's 


Reports, Vol. IV. p. 2199. 


E 
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_ « Your Lordſhip will obſerve, that Dr. Stanger 
could not have this mandamus under this bye-law, 
and therefore I admit, I muſt ſupport the bye-law 
Sir George Baker ſets forth in his affidavit, be- 
cauſe no perſon, except he be of one univerſity or 
the other, can poſſibly be examined, but upon 
the propoſition of one of the fellows, that he 
ſhould be examined; and upon the propofition of 
one of the fellows, if he be a licentiate of ſeven 
years ſtanding, and thirty-ſix years of age, hough 
he has not that qualification, which is required in 
the bye-law ſet forth in Sir George Baker's affi- 
davit, yet this door is often to him. And can it 
be ſuppoſed, or will any gentleman ſtand up and 
ſay, it is conſiſtent with probability, that a man of 
eminent learning and high qualifications, who, 
notwithſtanding he has not had that ſpecies of 
education which I will ſhew from the time of the 
charter to this day, has been conſtantly adopted; 


yet, if he be a perſon who has undoubtedly qua- 


lifications for it, is it to be ſuppoſed that there is 
not one fellow of the whole college who would 
propoſe ſuch a perſon *? Some of the molt learned 
and eminent men of Great Britain have been, 


under fimilar circumſtances, as I will ſhew your 


Lordſhip, 


+ Admit there be, what would it avail the perſon propoſed 
if the college will not proceed to a ballot, which they have re- 
fuſed to do in the caſes of Dr. Sims and Dr. Wells? 
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Lordſhip, adopted and approved of by the col- 
lege. 8 ater & Rt 95 


In the bye- law, which I have juſt ſtated, any 
one fellow may propoſe the examination of an 
individual, though ſuch individual could not, ac- 
cording to the ordinary bye- laws of the college, 
be admitted to examination; but to leave the 
door open, and to prevent the obſervations that 
were made in the caſe of Dr. Fothergill, and 
under the auſpices of the moſt learned men of the 
profeſſion, this bye-law was made; therefore, I 
think, I have gone the length of ſhewing, that the 
preſent bye-laws can be attended with no poſſible 
inconvenience. The court will recollect, that at 
this time, and for many years paſt, the character 
of a phyſician has been different in England from 
that of any other nation under heaven. Your 


Lordſhip perfectly well knows, that in moſt other 


countries, the practice of phyſic is in a very low 
ſtate to what it is in this country; every man 
knows, that for centuries paſt, the phyſicians of 
this country have not only been eminently uſeful 
to mankind by the adminiſtration of that ſcience, 


which is ſo material for human life and exiſtence, 


but that they have been the moſt eminently 
learned perſons that have conferred dignity upon 


ſociety, vaſtly beyond the bounds of their own 


particular profeſſion; and that has principally 
ariſen 
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ariſen from the care the college has taken in 
framing their bye-laws * from the beginning of 
their inſtitution, and your Lordſhips will find, 
that, though thoſe - ancient bye-laws were 're- 
pealed in 48 55 that a new body of REO 
were made.” | 


Lord Babe * They were made, I believe, in 
1767.“ | | 


Mr. Erſtiue. They were begun in 1765. 
Lord Mansfield is made to ſay in the report, that 
even the great Boerhaave might have been ex- 
cluded from being a fellow of the college; on 
that account, that bye-law which Dr. Stanger 
ſuppoſed to be now a part of the bye-laws, is no 
longer a bye-law of the college, that has properly 
been expunged, in order to ſatisfy every, thing 
that fell from the court upon that occaſion , and 

particularly 


* The moſt diſtinguiſhed phyſicians that have conferred dig- 
nity upon their profeſſion and their country, have been ſtigma- 
tiſed, and either totally excluded the college by their bye-laws, 
or obliged to purchaſe additional degrees before admiſſion, or _ 
reduced to accept as a boon, what no merits, without a degree 
from Oxford or Cambridge, could entitle them to. 


+ When Lord Mansfield obſerved that the bye-laws were ſo 
narrow, as not even to admit a Boerhaave, he alluded to the 
greatneſs of the phyſician, not to the adventitious circumſtance 
of his birth. The annulling that bye-law which expreſsly 
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particularly becauſe ſome of the original members 
of the college were foreigners. Linacre was a 
foreigner, but though he might have fallen within 
that branch of the bye-laws which was repealed, 
yet he was a member of the univerſity; and Eraſ. 

mus, when ſpeaking of the barbarous latinity of 
England in thoſe days, expreſsly by name excepts 
Linacre, who was the friend of Eraſmus ; there 
is a lecturer in phyſic at Merton College, founded 
by Linacre, and, I believe, a ſimilar inſtitution in 
Cambridge alſo. WT Tg Me 
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3 
* What I will next ſhew to your Lordſhip, 
and I ſhall not delay the court long, is this: that 
thoſe bye-laws which were made in 1765, which 
were afterwards relaxed a little in the manner I 
have ſtated, ſubſequently to that period, and ſub- 
fequently to all the deciſions of the court in the 

caſe of Dr. Fothergill, that theſe are built upon 
the moſt ancient ſtatutes and bye-laws of the col- 
lege; and ſurely, if there be nothing upon the 
face of this charter, or that can be collected from 
the conſtruction that ought to be given to it, or 
from the ſtatute with which it ſhould be con- 
ſtrued; if there is nothing in theſe bye-laws 
themſelves repugnant to the letter of the charter, 
I have a right to ſay, the court always looks with 


excluded foreigners, whilſt they retained others which excluded 
both. foreigners and natives, unleſs graduates of Oxford and 
Cambridge, was a mere ſubterfuge. 


great 
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great reſpect to a venerable and aneient uſage *. 
How can a court look with more ſatisfaction in 
giving judgment upon the meaning and con- 
ſtruction of any inſtitution, than by ſeeing how 
their predeceſſors have conſidered it, and how it 
has been adopted and conſidered by all the nation, 
from its firſt inſtitution to this very time? 


« I find a ſtatute of the college ſo long ago as 
the year 1606, which, after a preamble, ſtating, 
that obſcure perſons .had paſſed over to foreign 
_ univerſities, where they arrived quicker at their 

degrees than more learned perſons at home, it 
proceeds to enact, that they muſt have been ſeven 
years Maſters of Arts, either in our univerſities, or 
partly in our univerſity, and partly in foreign 
univerſities ; and here your Lordſhip ſees that this 
learned body at this time conceived, that under 
their bye-laws, they had a right to adopt and to 
direct a ſpecific mode of education, and that 
unleſs that ſpecific mode of education had been 
followed, there ſhould be no examination at all, 
no admiſſion to the order of candidates; and all 
the bye-laws of the college exclude from the ex- 
amination, and from the order of candidates, per- 

; | ſons 

*The aſſumption of the graduates of Oxford and Cam- 
bridge has neither ancient nor uninterrupted uſage to 
ſanction it, for except when additional degrees could be 


cheaply purchaſed at theſe univerſities, it was never ſubmit- 
ted to. | 


N 


ſons who do not ſtand in the ſituation that i is 


pointed out by the different neee mads 991 
the 2 2255 * 


In 1637, we find a ſimilar propoſition made 
by the preſident.” 


Lord Kenyon. Are theſe W divided 
into chapters and ſeftions ?” 


Mr. Erſkine. © Yes, in a book of annals—this 
is in the month of April, 1637. Mr. Roberts, the 
ſolicitor for the college, ſwears all theſe annals 
that I am now ſpeaking of were repealed. In 
the year 1765 a new body of bye-laws was made, 
and then that body of bye-laws, ſo made in 17635, 
was relaxed again, and they now ſtand upon the 
footing of Sir George Baker's affidavit, with the 
two diſpenſations which I mentioned before ; 
they muſt have gone through all their exerciſes 
and diſpenſations in the univerſity, without grace, 
by this bye-law in the year 1637 f. And in the 

year 
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* Tt has never been denied that the college might require teſts 
of ſufficient education: but contended only that theſe teſts ought 
to be admitted from every reſpectable ſchool of phyſic, either 
at home or abroad, where there are adequate e of 

medical improvement. 

+ Six years after the aſſerted enactment of this bye- law, Sir 
John Micklethwaite was admitted a fellow of the college, with- 
out having en ſtudied, or having been even * 
into either of the Engliſh univerſities. 
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year 1674, we find a letter, which, I think, will 
be material for the attention of the court, it is 
directed to the college of phyſicians, from Charles 
II. I do not mean to contend, that the king can, 
in camera, or with the aſſiſtance of any council, 
except the council I am now addreſſing, the king 
having undoubtedly delegated all his authority 
to the judges, I do not mean to contend, that 
the king can by his letter, preſcribe to the college 
of phyſicians any thing contrary to their charter, 
but if there be nothing inconſiſtent with their 
charter, when directed by the king as a public 
inſtrument; to be entered upon the regiſters of 
the college, and accordingly: entered and ac- 
quieſced under; as a command coming from the 
king in this public manner, certainly it deſerves 
the attention and conſideration of the court. The 
letter dated the 12th of February, 1674, to the 
preſident and fellows of the royal college of phy- 
ſicians, directing them, © not to admit any perſon 
* whatever as a fellow of the college, that has 
© not had his education in either of the univerſi- 
* ties of Oxford or Cambridge, having been by 
them afterwards examined and approved of 
according to their ſtatutes *.” And then it is 
ſtated, that this was acquieſced under, and enter- 

| Ed 'L 


Or that is not incorporated and licenced there, having 
« firſt taken the oaths of allegiance and ſupremacy ;”? this part 


of the letter, which points out that its object was to keep out 
| papiſts 
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ed upon the regiſters according to ahe King's 
command. 


5e If your Lordſhip conſiders how many perſons 
have an intereſt in contending for what Dr. Stan- 
ger is to day contending ; when your Lordflup 
recollects that ſome of the greateſt men that 
England ever bred, or that England ever ſaw in 
medicine, have been under the ſame circumſtances 
as Dr. Stanger; when it is known, that before 
the year 1765, when perſons did not ſtand qua- 
lifed under this letter of the king, and under theſe 
ſubſequent bye-laws, which go on exactly in the 
ſame ſtrain up to 1765, it was, of courſe, for the 
college to recommend to the univerſities to give 
a mandate, and then they paſſed a ſort of diſ- 
penſation to admit thoſe perſons: Sloane, Mead, 
Pringle, Akenſide, were ſo admitted; and it is to 
be known allo, that the great Sydenham, whoſe 
works undoubtedly are of the higheſt authority 
in phyſic, was only a licentiate, not having, I take 
for granted, had the opportunity of being within 
the rules of the college, he never was a fellow of 
the mars bf ny 
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papiſts and AifaifeRted perſons, proves alſo, that education in 
the Engliſh univerſities was not required. Beſides, ſuch a re- 
quiſition would have been illegal. 

* This is an argument againſt the claims of the licentiates, 


deduced from the exceſs of injuſtice they have hitherto ſuffered. 
Becauſe 
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« The Eaſe then I lay before the court is this 
have ſtated the words of the incorporation 
have ſtated the judgment of the court concerning 
the true conſtruction of that charter of incorpora- 
tion that the licentiates are ſeparate from the 
fellows that the fellows are to ſuperintend and 
to regulate all practiſing phyſicians and that it 
was intended that there ſhould be practiſing phy- 
ſicians, who were not, of courſe, to be incorporated 
into the fellowſhip of the college. I have ſhewn, 
not merely that it was incident to the corporation 
to make bye- laws, for that the law of the land 
entitles me to aſſume, but I have ſhewn that that 
conſtruction was put upon the charter in the caſes 
that were before the court ſome years ago, 


*© | have ſhewn your Lordſhip alſo, that this 
can be no diſadvantage to the public—none of 
theſe bye-laws apply to licentiates—none of theſe 
bye-laws are in the way of a man's practiſing in 
his profeſſion none of theſe bye-laws ſhut up 
from the exerciſe of a calling which is undoubt- 


edly extremely material to the public, any man 


who has ability to practiſe it; becauſe, whatever 
may 


Becauſe the brighteſt ornaments of their order and of their pro- 


feſſion have been deprived of their due honours and juſt rights, 


without redreſs, are their ſucceſſors for ever tamely to n to 
the ſame hardſlips ? 
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may be the education of à perſon, if he is fit to 
undergo that ſpecies of examination which has 
been adopted by the college in the caſe of licen- 
tiates, he may be a practiſer in London, though 
he has never ſeen either of the univerſities; and J 
. will only aſk my friends, by-and- by, to explain to 
* 5 your Lordſhips how it is conſiſtent, with reaſon 
or common ſenſe, to ſay that the public can 
ſuffer, or this learned profeſſion be affected in its 
dignity or advantages, if no perſon ſhould have an 
opportunity to force himſelf into their college, 
unleſs he comes within the ſcope of their bye- 
laws, ſanctioned from all antiquity, and comes 
within the ſenſe of theſe bye- laws, although no 
door is ſhut againſt them at all; but that any one 
fellow of the college may, notwithſtanding that 
ſtatute, propoſe them for examination, et cætera. 
It is not eaſy to conceive, that a man can be 
entitled to ſo much favour, becauſe of his eminent 
qualifications, as that he can ſuperſede all the 
rules and proviſions of the country, and yet ſhall 
not be able to find one perſon within the walls 
of a college, conſiſting of near a hundred mem- 
bers , to propoſe him, although ſuch a man 
would add dignity and luſtre to the college. 
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* The reſident members are about one-fourth of this num- 
ber, and very few of thefe could be prevailed upon even to 
propoſe a licentiate, —_ 
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« It is true, that nature no wand then does put 
forth ſuch things as we have ſtated, in ſome of 
the publications of this country, men whoſe 
minds, I admit, require no culture, except ſuch 
as their own energles are capable of conducting; 
[ admit that there are perſons who were never 
taught at the ſchools, that can teach the ſchools 
what they never knew, and extend the bounds 
of ſcience and knowledge. ' If Newton had 
never ſeen Trinity Ca and had only had a 
common mathematical education, I have little 
doubt that he would equally have diſcovered 
the laws of gravitation. I know alſo, that an 


_ acquaintance with the languages of the ancient 


world, and a critical knowledge of books that 
have been compoſed by the moſt eminent per- 
fons in the ancient world, have been moſt juſtly 
eſtimated by all mankind as the foundation of 
taſte, and ſcience, and poetry, yet Shakeſpeare, 
who never knew them, has ſoared out of ſight of 
all the reſt, 


«* To bring it nearer our own time, John 
Hunter, with the education of a common mecha- 
nic, yet by his reſearches into the univerſal eco- 
nomy of animal nature, not only extended the 
bounds of anatomy and of ſurgery, but he drew 
up the curtain to the contemplation of the ſtu- 
pendous works of, &* It may be ſaid I am 

* uſing 


J 


uſing arguments againſt myſelf; not at all; the 
inſtitutions of mankind are made for the com- 
mon occurrences of the world, and not for thoſe 
phenomena. Will any man ſay that, generally 
ſpeaking, the ſciences do not throw light upon 
one another? Will any man ſay that a very 
learned education, an acquaintance with the lan- 
guages of antiquity, an acquaintance with all the 
branches of philoſophy and human learning, do 
not only enable a man more particularly to be 
{kilful in this ſcience, which is fo connected with 
all nature, that it does not give him that port 
and dignity in the world, which adds luſtre to a 
profeſſion that ys has conferred honour upon 
Engliſh ſociety *, 


« But it may be ſaid, what of all this! is learn- 
ing no where to be acquired but in the two 
univerſities of England? why then do the gentle- 
men mean to admit that the college have a right 
to inſiſt upon a univerſity education? If they 
admit that they have a right to make bye-laws, 
with an antecedent criterion of fitneſs ; then 
the queſtion comes to where I mean to confine 

1 

* The licentiates are fully ſenſible of the neceflity of a 
learned education, and of the importance of the dead lan- 
guages, and of the ſciences which may throw light on their 
profeſſion; and they inſiſt, that they have cultivated them, 


with as much ardour and ſucceſs as the fellows of the college, 
or any body of men in the profeſſion. 


L 003 J 
it: if they have not a right, they muſt he obliged 
to examine every man, and a hackney-coachman, 
who may buy a degree for five pounds at Edin- 
burgh, I mean at Aberdeen; if a man has a 
diploma of doctor of phyfic, whether from Edin- 
burgh, Saint Andrews, or Aberdeen, where it is 
admitted they are ſold cheap, that man may 
immediately ſay, I infiſt upon being examined, 
or I will have a mandamus, and the whole time 
of the college of phyſicians is to be ſpent in 
examining every man who chooſes to force him- 
ſelf upon them for examination *. 


« But it will be ſaid, no doubt, may not the 
ſciences be equally well taught in other univer- 
ſities? Is there a better ſchool for phyſic any 
where than at Edinburgh? Perhaps not; to 
which I anſwer, that nobody prevents the uni- 
verſity of Edinburgh from ſending into this 
country, and they are not very chary—there are 
a ſufficient number of us come undoubtedly in 
all arts, ſciences, and profeſſions, that the public 
may receive every benefit from our northern 

learning, 


* The licentiates, as has been repeatedly ſtated, do not 
contend this. But is there no medium betwixt admitting men 


with degrees, purchaſed without previous ſtudy and examina- 


tion, or with degrees obtained from two univerſities alone, 
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learning, the door of phyſic is not ſhut againſt ; 
any gentleman; let him come from Aberdeen or 
_ Glaſgow, he may practiſe phyſic. Would he be 
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greater than Sydenham, who was only /a licen- 


tiate? Is a man deprived of any one advantage 
| becauſe he is not a member of this particular 


KA KY 


6e It your Lorditip by your judgment (which I I 


am perſuaded, you will not do) ſhould repeal the 


privileges, which the law of this country has 
ſuffered the univerſities to maintain for ages paſt, 
as they regard this profeſſion; why ſhould you 
reſpect them as they regard the other learned 
profeſſions? Why ſhould you reſpe& them as to 
the church? Why ſhould you reſpect them as to 
the law? and * are reſpected in both f. 

Before 


* Is it ſufficient that the door of practice is not ſhut, if the 
road to emolument and preferment be obſtructed? The Scotch 
univerſities have the privilege of conferring degrees, which, 
when conferred after adequate reſidence and teſts of compe- 
tency, ought, by the Act of Union, to entitle their graduates to 
the advantages eſtabliſhed by the legiſlature, for the benefit of 
the profeſſion, in the united kingdoms. 


+ Theſe privileges in the church and law are founded on 
grounds totally inapplicable to phyſicians. Engliſh divinity, 
and Engliſh law, are peculiar to the country, and are not taught 


in foreign univerſities. Beſides, theſe privileges only advance, 


but do not give an excluſive right of 3 to the higheſt 
dignities either in the church or the aw. 


Before we paſs cenſure upon the univerſities, and 
hold them lightly, we ought to look . at the 
original inſtitutions of the univerſities; it may 
be true, that in academies and other ſeminaries, 
equal learning may be acquired as in them; but 
if there had not been | theſe. endowments for 
learned men at the revival of letters in Europe, 
will any man ſay, that letters would have ar- 
rived at that ſtate which they are now, in this 
country? 70 f 

« Another thing which deſerves great atten- 
tion, 1s, that they are not only the ſeminaries where 
learning is acquired, but where the muniments 
of it are preſerved; and if your Lordſhip ſhould 
repeal all theſe privileges, I would afk this, Who 
will ſtudy there? Your Lordſhip knows, that from 
the change in the value of money, and of pro- 
perty, and looking at the ſmall endowments 
which were made for the more {imple ages; and 
when we conſider what a univerſity life is, not- 
withſtanding the little diffipations that may ren- 
der it more pleaſurable than formerly, who will 
live that ſort of life, if there 1s to be no privilege 
conferred by the degree he is to get? There is 
nobody will do it; and then perhaps, in another 
age, we may look at theſe. univerſities only as 
venerable ruins; or perhaps, according to the 
imes, we may ſee them filled 
b with 
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with looms for manufacturers, or ſtables for 
horſes. 


« You will have a mandamus moved for next 
term to the Biſhop of London, to admit a man 
of good morals, and who is acquainted with 
divinity, to ordination. Your Lordſhips may pre- 
pare yourſelves for ſuch mandamuſes. I know 
perſons of eminent learning, of excellent accom- 
pliſhments, of great humanity, of exemplary 
benevolence of life, whom that moſt eminent 
prelate, eminent for learning, and every virtue, 
I ſpeak of the Biſhop of London, has refuſed, 
| becauſe of a general rule that he and others 
have laid down, not to admit to ordination per- 
ſons who have not been educated at one or other 
of the univerſities; for the purpoſe of keeping up 
thoſe inſtitutions, and giving them dignity and 
effect; well knowing, that men would not ſhut 
themſelves up in thoſe places, unleſs certain pri- 
vileges were conferred on thoſe that do fo. 


* Is it not ſo alſo in the law, your Lordſhips will 
have applications from Lincoln's Inn, from per- 
ſons 


*KReſpect for old eſtabliſhments is very natural; but it 
would become a blind and bigotted partiality, if it led men 
to ſacrifice, to it, better opportunities of improyement in any 
profeſſion. In one ſo material to the health and lives of the 
community as phyſic, it would be criminal to be influenced by 
ſuch a motive. 


1 


2 


1 
ſons who have not been admitted till after five 


years; I do not know that I may not be diſbarred, 


for I was called to the bar, after three years, not 
having as my friend, humoroufly amufing me 
yeſterday, obſerved, not having undoubtedly ſtu- 
died at the univerfity of Cambridge*, but going 
there, as I had a right to do, to exerciſe a privi- 


lege, which my particular fituation in this coun- 


try by the law of the land entitled me to; I 
had an honorary degree, and had a right to 
demand my admiſſion to the bar, and 1 do not 
know whether I not be diſbarred, unleſs 1 
ſhould be put in the fortunate ſituation which your 
Lordſhip obſerved to-day, in another caſe, that the 
ſtatute of limitation may have run upon me. 


Will any man ſay that theſe things are at- 


tended with any inconvenience to the public? 


They are not at all, for in the firſt place, if the 
gentleman who propoſes himfelf to examina- 
tion, has ſtudied at either of the Engliſh univer- 
ities, then this does not apply; if he has not 

- ſtudied 


_ * Would it be reaſonable that Mr. Erſkine ſhould be inter- 
dicted the higheſt fituations in the law, for which his ſplendid 
talents ſo eminently qualify him, or that the country ſhould be 
debarred the advantage of his powers in thoſe fituations, becauſe 
ne has not fudied at Oxford or Cambridge? Would it be a 
i2tisfatory reaſon for his excluſion, that he had the full privi- 
lege of practiſing at the bar ? 
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one fellow in the college, who knows any thing 
of him, and thinks him a fit perſon to be pro- 
poſed, then this bye-law does not ſtand in his 
way—The Preſident himſelf, every alternate year, 
has a right of offering a candidate for the recep- 


tion of the college. 


“Not to trouble the court with any further 
obſervations, I conceive. that really this applica- 
tion is ſeeking to innovate. I have no doubt, 
that this gentleman, Dr. Stanger, is a learned 


man, and the whole matter ſeems to have been 


conducted with candour and Iiberality ; there is 
no charge made againſt the college; it is not 
whiſpered that they have acted from caprice, or 
that there is any thing which can entitle them 
to ſay, that they have not acted bona fide; fo 
that it is reduced to this, queſtion, whether this 
bye-law, ſet forth in Sir George Baker's affida- 
vit, coupled as it is with the other two diſpenſing bye- 
/aws* paſſed at the ſame time, is not conſiſtent 
with the letter and ſpirit of the charter? 


Mr. Gibbs. © I am to trouble your Lordſhips on 
the ſame Ade with Mr. Erſkine, in oppoſition to 
this 


* For the inefficiency and hardſhips, as well as the with- 
holding of theſe bye-laws, ſee p. 1315 and the following pages 


of 155 "Work. 
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this rule which Doctor Stanger has obtained from 


the court, calling upon the college of phyſicians 
to ſhew cauſe, why he ſhould not be admitted to 


be examined to be received into the rank of 


candidate, and afterwards made a fellow of the 
college. It is an application that is certainly 


perfectly new 1n its form, and the queſt theres 


fore is 


Lord Kenyon. © Is the form of this rule adapted 
to any particular ſtatute of the college? 


Mr. Gibbs. © I do not know, I do not perceive 
any that 1s ſet out.” 


Lord Kenyon. © Upon what ground do you aſk 
for this particular thing?” 


Mr. Law. © Prior to any of the ſtatutes ſtated 
to your Lordſhip, there did exiſt an arrangement 
in the college, which we do not object to, ſuch as 
divided them into licentiates.” 


* 


Lord Kenyon. © You deſire a ſpecific thing to 
be done, you muſt ſhew your right to that ſpecific 
thing—T want to know whether from the charter 
or ſome bye-law, which you admit to be a legal 
bye-law, this ſpecific preparatory ſtep is to be 
taken?” 


P 2 Mr. 


- 
m ⁵˙ »Am ͤ 2 ¼ r - 


(an ÞF: 1 
Mr. Chambre. Yes, the affidavit ſtates that, 
© The deponent was informed, and believes, that 
_ © the commonalty of the ſaid college or corpora- 
tion, conliſts of thoſe who are actually called 
and admitted as fellows of the ſaid college, and 
© that by ſome or one of the bye-laws or ſtatutes 
made by the ſaid college, it is required that no 
© one, except certain deſcriptions of perfons 
(which deſcriptions do not apply to this depo- 
© nent) ſhall be admitted to the order of fellows 
* of the ſaid college, who hath not been of the 
© order or claſs of candidates of the ſaid college 
© for one whole year, and that previouſly to ad- 
miſſion into the ſaid order or claſs of candidates, 
. © thoſe, who require to be ſo admitted, ſhall be 
examined at three different meetings of the co- 
* mitia minora, or the comitia majora of the ſaid 
college, which examinations this deponent be- 
© hevesare of the ſame, or nearly of the ſame nature, 
with thoſe to which this deponent hath already 
© ſubmitted,” the rule applies to this ſtatement.” 


Lord Kenyon. Does the affidavit of Sir 
George Baker ſtate, that there does exiſt fuch a 
bye-law?” 3:4 


Mr. Chambre. © It is not denied.” 
Mr. Gibbs. Sir George Baker ſays nothing 


about that bye-law. I was ſtating to your Lord- 
| ſhip, 
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chip, that this is an application, to the court, to 
grant a mandamus to the college of phyſicians, to 
admit Dr. Stanger to be examined, in order that 
he may be afterwards admitted into the order of 
candidates; and having been admitted into the 
order of candidates, that he may be afterwards 
admitted, if found fit, into the order of fellows of 
the college, for that muſt be the ultimate object 
of this mandamus: if the ultimate obje& of it is 
not to put Dr. Stanger in poſſeſſion of the place 
of a fellow of the college, there can be no 
ground whatever for this application. 1 


« Now it certainly is an application perfectly 
new in its form, and I believe perfectly new in 
its principle; and, in order to ſee upon what 
ground it is built, we muſt look upon the affida- 
vits which have been made by Dr. Stanger, and 
thoſe which have been made in anſwer to them, 
but particularly at Dr. Stanger's. Dr. Stanger, 
ſtates to your Lordſhip, that in 1783, he took his 
doctor's degree at Edinburgh (I underſtand that 
a previous probation of three years is required at 
Edinburgh, but none 1s required at Aberdeen); 
that in 1789, having gone through three exami- 
nations at the comitia minora, he received a 
licence to practiſe; then, he ſtates, that he is a 
profeſſor of phyſic in Greſham College, that he is 
- phyſician to the Foundling Hoſpital, and that he 
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has applied to be admitted one of the fellows of 
the college, and has been refuſed. And he ſtates, 
that he believes he has been refuſed on account 
of a bye-law, the words of which are theſe, 
© (Nemo in candidatorum ordinem admittatur, 
© nifi qui in omnia Britannorum jura natus fit) et 


niſi qui in Academia vel Oxonienſi vel Canta- 


© brigienſi medicine doctor creatus fuerit idque 
F poſtquam omnia in ſtatutis utriuſvis academiæ 
* preſcripta compleverit fine diſpenſatione vel 


* gratia inſolita. The firſt clauſe, being repealed, 


is no part of the bye-law— this order or bye- 
law, if any ſuch exiſts, this deponent humbly 
* conceives is againſt law, and contrary to the 
intention of the charter and the acts of parlia- 


' ment.“ 


& 


* Your Lordſhip will perceive immediately 


when I ſtate, that this is the whole ſubſtance of 


Dr. Stanger's bye-law, that his zeal to ſhew that 
this bye- law was unlawful, blinds his eyes to ano- 


ther very neceſſary ſtep for him to take, namely, 


to ſhew that ſuppoſing no ſuch bye-Jaw exiſted, 
he had a right to be admitted a fellow of the col- 
lege. The objection made in this caſe is to the 


| legality of this bye-law; for will any man tell me 


that Dr. Stanger, by ſhewing that this bye-law 1s 
illegal, ſuppoſing it to be ſo, which I by no 
means admit, for I contend it is perfectly legal; 

| will 


[ 215 ]- 


will any man contend, that by ſhewing this bye- 
law to be illegal, unleſs he ſhews that he had a - 
right to be admitted if the bye-law had never 
paſſed, that he can entitle himſelf to this man- 
damus * 857 


« Dr. Stanger's argument is this, here exiſts 
a a ſociety of men—here is a bye-law which ex- 
_ cludes certain perſons from being admitted into 
this ſociety, this bye-law is illegal; I am among 
the number excluded, and therefore have a right 
to be admitted. I cannot put the' argument 
more ſtrongly, than that Dr. Stanger in his afh- 
davit ſhews no title to be admitted into this 
ſociety, if the bye- law did not exiſt: it is true, he 
ſhews that he is excluded by the bye-law, and his 


argument is, becauſe I am excluded by the bye- = 


law, therefore I am entitled to be admitted.” 


Mr. Juſtice Lawrence. © Does not the affidavit 
ſtate the conſtitution of the college; is there no- 
thing of that ſort?” 

Mr. Gibbs. N ot 8 ſyllable, and therefore 
I wiſh to know, to . I am to addreſs my- 
ſelf.” 


Mr. Clambre. I conceive it is not neceſſary 
in this ſtage of the buſineſs; the act of parlia- 
ment 


n — We RITES F m 
5 5 AS. 2 af Of aq Mm 4 - = 
Ir. 9 — * 1 y — ESE * W : 
5 - — * - Pr ; — 4 < "— 
IE Folie ood at CITIES ens cfg: pots war cct7 ed Ss gn, Tra 7 jor: BR RE 8 S IE ER 


n n 5 
e Fin . gy 


5865 Pres xr x2 E: 


P 2 


— wt > 4 n * 
P 


ite 


n 
baker. nk 2 SER, b 


„ 0 JEEP TI PETS | EY IE EE ns ACRES 
ESE nr * * "FER a * 


4 * 
5 
% 
$ 
fy 
B 
£4 
b 
i 


«- ++ 
r 
e * 
r 


. 7 2 


S 


7. 
. FSH N 2 
PTE © he oe” md. og ct 
4 HS VIE I TW" 


Tn CA I - EN 

e if 7a e Rb AN 9 
Ps el * — 

oy * N g a th * > 


Gobbo 
* K * __— o * 
n „ rr en 

= — b 2 ; N 

— 


( 216 J 


ment and the or: are. W 
tutes.“ 


Mr. Fu/ice Lawrence. The act turns out 0 
be a Nee act, of that this court cannot take 
notice.“ 2 | 

Mr. (Chambre. © In the caſe of Dr. Fothergill, 
the firſt mandamus which iſſued was quaſhed, 
becauſe the court thought that it ought to have 
been ſtated in the writ; another writ was ap- 
plied for upon affidavit, an office copy of which 
affidavit 1 have in my hand, juſt as general as 
the former, not ſtating one word of the ſtatute; 
and if ever that objection as to be taken, ſurely 
that was the time to make that objection. Why 


are the affidavits to be ſtuffed with that which | 


the court cannot be ignorant of, with a charter 
which has been ſtated in ſo many caſes?“ 


1 


Lord Kenyon. We cannot take notice _ 


private act of ent. 


Mr. Chambre. Certainly not, when it comes 
into a regular judicial form; when your Lordſhip 
comes to conſider of the writ, you expect that 
legal information, but in applications made. in 
the way in which we are now applying to the 


court, your Lordſhip takes notice of many things 


which 
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which are not legal evidence. That 18 adtole evi- 
dence, evidence of the contents of a charter, and 
yet, in ſuch Nn 6 mot that Nigted: every 
day ET 


Lord Keno, « You always ſtate that there 
is a charter ſo and ſo.“ 1 


Mr. Chambre, © We ei generally to the 
charter and act of parliament.” 


Lord Poon But have gs here referred 
generally to theſe ?”? 


Mr. Chambre. © Ves if there is any 
defect in our affidavit, it is ſupplied by the affi- 
davits on the part of the defendants, which have 
been opened and ſtated; for their affidavits do 


ſtate the charter and act of parliament.“ 
Mr. Er/ſine, < No—they do not. 
Mr. Chambre. © They ſtate ſufficient.” 


Mr. Chriftion. © They have ſtated the material 
part of the charter in their affidavit, and then 
they follow that, and ſay, that this was confirmed 


by the act of POE 
Mr. 
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Mr. Dü. <« It ſtates the incorpotaltiay 
and power of making bye-laws, and that there 


was an act of parliament confirming that.“ 


Mr. Chambre. © In the affidavit upon which 
the rule was obtained, the reference is quite 
general. In Dr. Fothergill's caſe there was 
merely a general reference to the act, without 
ſtating one word of the contents of the act or of 
the charter, and this too after the writ had been 
quaſhed, for the very objection that the writ did 
not contain a ſtatement of the charter, or of the 
act of parliament.” 


Mr. Juſtice Lawrence. © Is it not always uſual 


when a perſon applies for a mandamus to an 


office, to ſtate his title to that office? 


Mr. Law. © We contend, that the excluſion 
contained in that bye-law is not a legal one. We 
ſubmit, that enough of the charter and act, which 
is ſtated generally to be confirmatory of the char- 
ter, is ſtated.” 


Lord Kenyon. © Does the affidavit ſay what the 
body conſiſts of, whether of nn. fellows, and 
ſo forth ?” 


Mr. 


Ld — L nd ET I s kd AG 
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Mr. Law. Not ſtates the grant—that it 
granted to fix perſons by name, et omnes homines, 
of the ſame faculty, that they ſhould be in fact 
and in name one body, and perpetual commonalty, 


or perpetual college of phyſicians.” 


Mr. Fuftice N How does it appear 
from thence, that there is ſuch an order as an 
order of candidates, and that Dr. Stanger is en- 
titled to be examined and admitted into that 
order.“ 


Mr. Law. lt is ſtated, that there exiſts ſuch 
an order as candidates; which may be, and we 
do not deny it to be a reaſonable regulation, that 
perſons ſhall be ſo many years in a probationary 
ſtate before they ſhall be admitted as fellows.” 


Mr. Chambre. * The order of candidates does 
not conſiſt with the charter, but with the bye-law. 
We have ſtated, that it does exiſt, and that we 
are willing to comply with the order of the bye- 


”7 


law. 


Lord Kenyon. © Surely .you ought to haye 
ſtated the conſtituent part of the corporation into 
which you applied to be admitted ; you always 
ſtate in quo warrantos, the number of burgeſſes, 


and ſo on. There is an obſervation made on your 


behalf, 
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in Sir James Burrow, if all the perſons practiſing 
phyſic had been incorporated. In my Lord Manſ- 
field's and Mr. Juſtice Y ates's opinion, that argu- 
ment could not be ſupported, the others doubted : 
then what kind of 3 Is aticlofed to the 


court? 


Mr. Law. © We diſcloſe all the words of the 
grant which conſtitute -_ . hs 


Lord Kenyon. You diſcloſe it from Sir James 
Burrow's report.” | 


Mr. Law. © No—from the words of the 
charter.” | | 

Mr. Chrifian. © They ſtate in their affidavit, 
that the charter by Henry the VIII. granted to 
the fix firſt perſons, and to all men of the ſame 
faculty in London, to be a body corporate; it is 
under that, that we make this application to the 
court. Their affidavit goes on and ſtates, that 
there is a preſident, &c. for the government of 
the ſaid college; then it goes on to ſtate that 
all this was confirmed by an act of parliament; 
and the very firſt bye-law that they ſtate in their 
affidavit, ſtates the three claſſe les of fellows, canes 


dates, and licentiates.“ 
Lord 
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Lord n fe The bye aw coud not une 
2 corporation.“ 


Mr. Fee; #4 engel ſtated wander court, 
that theſe ancient bye- laws, which are only ſtated - 
by way of evidence of uſage, are all repealed.” 


Mr. Law. © There is another in 1765, which 
is re- enacted, and takes notice of the order of 
and 


Lord e « We muſt know preciſely what 
materials there are before the court to ſhew the 
conſtitution of this body, and the grounds upon 
which you aſk to be admitted into ſome ſituation 
in the body.“ 


Mr. Law. It is laid before the court on 
both ſides, the court look into it without conſider- 
ing whether it comes from one ſide or the other; 
we have laid the whole that we could lay before 
the court. The words of the grant, which I ſhall 
not trouble your Lordſhip by repeating—the grant 
to the fix fellows incorporated by name, and all 
men of the fame faculty reſiding in London, who 
were an inchoate corporate body, entitled to be 
admitted, theſe: are the perſons upon whon the 
corporate right is conferred ; and nothing ma- 
terial to the incorporation is ſtated in the charter. 

We 
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We have nothing to do with the order of elects 
we have nothing to do with the cenſors, but only 
with the capacity of perſons to be elected to 
become members of that corporation, and we 
advert to the order of candidates which ſubſiſts 
by bye-laws. The original bye- laws for conſtitut- 
ing that order are, I ſuppoſe, loſt; but other bye- 
laws ſince made, refer to that as an exiſting order 
in the community, and we pray to be admitted 
into that order, recognizing the propriety and 
fitneſs of that order, &c.—all that is before the 
court, and I conceive, therefore, enough is before 
the court.” | 


yy 


Lord Kenyon. © I do not want it to be argued 
on your ſide; but to ſee what the materials are 
upon which you ground your application.” 


Mr. Low. 1 9 8 your Lordſhip— 
and what I have ſtated is before the court.” 


Mr. Gibbs. Then thoſe parts of the charter 
that are ſtated in our affidavits are before the 
court; it being likewiſe before the court that 
there are certain bye-laws pointing out that none 
but a certain deſcription of perſons ſhall be 
admitted as candidates, and that thoſe perſons 
when admitted, ſhall be examined at the comitia 
minora—l am juſt hinting how many difficulties 
lie 


[ 288 5 

lie in the way of the gentlemen who are to argue 
on the other ſide from their defective informa- 
tion; but it being the beſt they have, we cannot 
expect any other but from the preſent ſtate of 
information that is before the court, it does not 
appear to be any part of the original conſtitution 
that theſe examinations ſhould be had, by this 
or that particular body of men Hit is no part of 
the original conſtitution, that theſe examinations 
ſhould be had at this comitia minora , which are 
not 


„This is an error of Mr. Gibbs, of which the counſel for 
the licentiates appear not to have been ſufficiently aware. The 
order of cenſors, of whom, together with the preſident, the 
comitia minora conſiſt, are conſtituted by the charter, and the 
power of examining phyſicians refiding within the college juriſ- 
diction, 1s peculiarly veſted in them. The charter, after ſtating 
that no one ſhall practiſe without letters teſtimonial under the col- 
lege ſeal, adds: Preterea volumus & concedimus quod per pre- 
ſidentem & collegium, predictæ communitatis pro tempore exiſ- 
tentes & eorum ſucceſſores in perpetuum quatuor ſingulis annis 
per ipſos eligantur qui habeant ſuperviſum & /crutinium correctio-—- 
nem & gubernationem π]ium & fingulorum dictæ civitatis medico- 
rum, medicinam in eadem civirate, ac aliorum medicorum forin- 
ſecorum quorumcunque facultatem illam medicinz aliquo modo 
frequentantium & utentium infra eandem civitatem & ſuburbia 
ea{dem five intra ſeptem milliaria in circuitu ejuſdem civitatis. 
It is confirmed (at leaſt by obvious implication) by the act 
of parliament confirming the charter, that the cenſors alone 
were to examine the candidates within the immediate juriſdic- 
tion of the college; for the ſtatute enacts, that phyſicians, re- 
ſiding without that juriſdiction, were to be examined by the 
preſident and three of the elects, and that the elects themſelves - 
were to be examined, for their offices, by the cenſors. 
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not the greater aſſemblies of the fociety, but 
which are a delegation here is a bye- law made, 
ſtating, that none ſhall be received into the order 


of candidates, but thoſe who are doctors of the 


univerſities of Oxford or Cambridge: we hold 
out a certain mode of examination to thoſe who 
are doctors of the univerfities of Oxford or Cam- 
bridge. Why that is a part of the ſame ſyſtem 
of bye-laws, and if they difpute one part of this 
bye-law, which ſays what perſons ſhall be ad- 
mitted into the order of candidates, they ſhall 
not ſtand to the other parts of the bye-laws, 
which direct, that the examination of thoſe per- 
ſons, who are pointed out by their foray bye- 
law, ſhall be at a comitia minora. ; 


« Dottor Stanger comes here * ſtates upon his 
affidavit, that he tendered himſelf at the comitia 
minora to be a candidate, to be examined for this 
office. What right had he to tender himſelf to 


be examined by this comitia minora ? Becauſe he 


fell within thoſe bye-laws? Becauſe he was one 
of that deſcription of perſons, who by the bye- 
laws may be examined at the comitia minora? 
But if he meant to derive his right from a higher 
fountain—if he meant to reſt upon the original 
inſtitution of this ſociety, he ſhould then have 


applied, not under thoſe bye-laws, but to that 
power which exiſted originally under the charter, 


namely, 


| 9225 J 
namely, the great affembly of the phyſicians, the 
body at large; and not to this body, which de- 
tives its authority only from that greater body, 
to which none have a right to apply-for-exami- 
nation but thoſe Who come under the deſcrip- 
tion of that bye-law, which conſtitutes the ſecond 
ſet of people; I throw this out as an objection, 
that rather aroſe out of what your Lordſhip ſugs 
geſted juſt now, than what I had preconcerted in 
my own mind to ſtate to the court; but it ſeems 
to me to be a ſtumbling block that it ĩs utterly 
ni POR to 1 over. *. 


« To return to the manner in which I was 
arguing this been looked into the affida- 
vit a :vbod e 


Lord Kenyon. At preſent I feel a weight in 
that objection, which I am not able to relieve 
my own mind from, I confeſs. The examination 
in general, under the charter (ſuppoſing this to be 
an examination) is to be by the body at large; 
the body at large have made a bye. law, in which 

they 


* The body at large are diveſted of the power of examining, 
by the appointment of cenſors, whom the college are obliged to 
elect annually, and in whom that power is legally, and with 
reſpect to phyficians reſiding in LOGIN Pp within feven 
miles of it, excluſively veſted. 


Q 
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they think it ſufficient to remit the examination 
to the comitia minora, provided the parties that 
come there come with other qualifications—that 
they had received degrees from either of the two 
univerſities; then they commit the examination 
to the comitia minora. Now Dr. Stanger has 
applied to that ſelect body, who are entruſted to 
examine under certain circumſtances; he not 
being in the circumſtances in which the power 
of delegation is committed to that comitia mi- 
nora, what ground does he lay before the court, 
to ſay that he has been refuſed, ſo as to entitle 
him to come here to apply for a mandamus? 


-- <. Suppoſing they had ſaid by their bye-law, 
that a body compoſed of doftors from Cam- 
bridge, ſhould examine thoſe from Oxford, and 
vice verſa, in order that there might be no par- 
tiality; why if a party came here to complain 
that he had not been properly admitted, that his 
pretenſions had not been heard, he ought to ſhew 
that he had applied to the body ſo conſtituted; 
this gentleman has not ſhewn that.“ | 


Mr. Law. © Upon this part of the caſe it 
ſeems to me, that Dr. Stanger having made the 
previous application that he did, to Sir George 
Baker, the prefident, to know what bye-laws are 


in force, for there is no promulgation of them, 
to 
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to which he could conveniently have acceſs; 
being refuſed all information upon that ſubject, 
and adverting to ſome bye-laws, and a perſon by 
admitting the validity of ſome bye-laws, by no 
means admits the validity of all other bye-laws 
the corporation may make relative to the ſame 
or a ſimilar ſubject; he applies to the preſident . 
to know what bye-laws there are upon the 19 2 
ject; bei is ee all information.” 


Lord e ne general ſource of the in- 
formation he is to obtain, is open to all the 
world; the act is upon the records of parliament, 
the charter upon the roll of the records at the 
Tower; therefore that which is the baſis of the 
application, is open to N body who will go 
to che proper ſources for it. 


Mr. L 32 The act or charter does not 
direct any thing reſpecting the mode of exami- 
nation.” 


Lord Kenyon. © That is what the objection 
grounds itſelf upon, that there is for any thing 
which appears to the contrary, no bye-law that 
requires the examination.” 


Mr. Law. © Yes; but I ſubmit that theſe 
bye-laws reſpecting examination are univerſal, for 
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all perſons to go firſt of all to the comitia minora; 
The body have delegated the primary examina- 
tion in the: firſt inftance to the cenſors and preſi- 
dent, and by this application we admit the 
validity of ſuch a bye-law; but does your Lord- 
ſhip think that by the admiſſion of the validity 
of ſuch a bye-law, which confines the examina- 
tion in the firſt inſtance to four cenſors and the 


preſident, that we admit the validity of all other 


bye-laws connected with the ſubject, which re- 
ſtrain the admiſſion to perſons only who have 
obtained degrees in the two Engliſh univerſities? 
In the year 1582, a bye-law, the oldeſt laid be- 
fore your Lordfhip, recognizes that as a ſtate and 
condition then exiſting, knowing there are ſome 
bye- laws, but knowing it imperfectly, he applies 
to the preſident, in candour, to know what other 
bye-laws there are, and poſſeſſing a diſpoſition to 
conform to every one that is legal; he conforms 
to thoſe exiſting prior to the year 1765, and it 
appears that theſe bye-laws exiſt as to the ex- 
amination at this moment; he applies to the 
proper perſon, the preſident; he ſtates for what he 
wiſhes to be examined, and they turn him round, 
becauſe he does not apply to the comitia majora, 
or to the body corporately aſſembled; it ſeems 
to me, he admits only that the college had made 
a good bye- law upon the ſubject, confining the 
preliminary examination to the cenſors, and that 
is 
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is the extent, I conceive; of the argument to be 
drawn from this application.” 


Mr. Chambre. © This application is made to 
your Lordſhip, upon the ſuppoſition, that by the 


charter and the act of parliament, Dr. Stanger, 


if duly qualified for the exerciſe of his profeſſion, 


and as to learning and morals, is duly qualified to 


be a fellow. Dr. Stanger admits the college have 
a right to examine, and that they have a right to 
delegate the exerciſe of that power of examina- 
tion to a ſele& body of themſelves*; he learns, 
and ſo he ſtates to the court, that by a bye-law 
they have ſo done; and he ſtates, that he has ap- 
plied to that ſelect body, Wes. confirming that 
bye-law.” nn 


Lord Kenyon. There is a little inaccuracy in 
that ſtatement, becauſe they have not told him 
that the examination of every candidate is com- 
mitted to the comitia minora; but they have told 
him, that candidates qualified ſo and fo, ſhall be 
examined in ſuch a manner; but they do not 
ſtate that they have delegated to the comitia 
minora, the examination of perſons otherwiſe 
circumſtanced.”? 


Mr. 


* See note, p. 223. 
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Mr. Chambre. I conceive the miſtake ariſes 
from conſidering all this. as one bye-law.” + 


Lord Kenyon. © I really do not conſider it ſo, 


they ſay who ſhall be candidates, and who ſhall 
be examined ſo and ſo—They require a prelimi- 


nary qualification, firſt as to candidates that they 
are to be members of the univerſities of Oxford 
or Cambridge, and that they have a right to make 
regulations how that claſs of men ſhould be 
examined; then they ſay; they ſhall be examined 
ſo and ſo,” 


Mr. Ghambre. “ The bye-law which relates to 
the preſent application to the court, is to be 
found in our affidavit; it is ſtated as a general 


regulation, that all perſons, previous to their 


admiſſion as fellows, ſhall be firſt admitted into 
the claſs of candidates, and previous to that ad- 
miſſion ſhall undergo three examinations in the 
manner ſtated; that is the whole that appears to 
the court of that bye-law. With reſpect to the 
excluſion of all who have not graduated at Oxford 
or at Cambridge, that ariſes from another bye- 
law, ſet out by the perſons againſt whom we 
apply in their affidavit. Dr. Stanger muſt take 
the bye- law in the whole, either it is a good or a 


bad bye- law if he applies under the bye- law, 


he 


{ + | 


he muſt admit the validity of that bye-law in 
toto; but if there are two diſtinct bye-laws, ſurely 
it is competent for Dr. Stanger to ſay, I admit 
the legality of your orders reſpecting the mode 
of examination, but I deny the authority of that 
ſeparate bye-law, by which you exclude all but 
doctors of the univerſities of England.“ 


Mr. Law. © Here is a diſtin& TER in 
which no mention is made of the univerſities, 
but it reſpects all perſons n to be ad- 
mitted into the claſs of candidates.“ | 


Mr. Chriſtian. The ſtatutes with reſpe& to 
examination, and with reſpect to the qualifica- 
tion of candidates, are perfectly diſtin&t; both 
the comitia majora and the comitia minora re- 
preſent the whole community.“ 

Lord 8 « It I one of a body of bye- 
laws; they fat down to make regulations, they 
thought that they had a right to make a diſeri 
mination between thoſe candidates from the 
univerſities of Oxford and Cambridge, and thoſe 
who came from other places of education; think- 
ing fo, they make a body of bye-laws adapted to 
that aſſumed power; you endeavour to ſap that 

aſſumed 


i Me. Law, on ſaying this, ended up to the bench a copy 
of the 14th chapter of the RON s de examinatione & admit - 
ſionum forma. 


( 28 ] 


Aumed power; then can you garble the bye- 
laws, and ſay you will take this and reject that? 
It ſeems to me we are bound to take theſe 
| bye-laws they have made, ſuppoſing they have 
a power to make that regulation reſpecting can- 
didates; I confeſs I cannot Ou: anſwer the 
objection.” 


Mr. Chrifian. * We founded ourſelves upon 
the words of the charter as confirmed by the act; 
there may be ſome bye- laws void, the reſt may be 
valid. We admit the reaſonableneſs of that 
ſtatute which divides the members into different 
claſſes; we admit any bye-law which preſcribes 
the mode of examination and admiſſion. But 
there is a bye-law which ſays you cannot be ex- 
amined, though we ſay we have a right to admiſ- 
ſion under the charter, and deſire to be examined 
by any bye-law or mode you have. But under the 
charter, we, being a graduate in a univerſity, 
have the ſame 1 as a graduate from Cam- 
bridge.“ 


Lord Kenyon. Here ſtands the objection 
When you apply for a mandamus, you muſt ſhew 
that injuſtice has been done to you, when you 
made the application to the proper place in 
which juſtice ought to be done to you. You 
come f not grounded upon an application 

made 


ons 1} 


made to the body at large, but you ſtate an appli- 
cation to the comitia minora, and that they refuſe 
you. In all caſes for mandamus, you muſt apply 
to the party firſt, and have your claim rejected 
by them. Now in order to ſhew that the refuſal 
by the comitia minora, was a refuſal which 
enabled you to come to à court of juſtice, you 
muſt ſhew that the comitia minora had a right 
to examine, and that they are wrong in rejecting 
the prayer you made to them to examine you. 
do not ſee how you have done that at all, the 
ſubje& has been exhauſted, as far as I can exhauſt 
it, by the obſervations I made; I wiſhed the 
learned counſel to clear it up. It is ſaid, the 
power of examining is delegated by this body 
to the comitia minora; when they ſat down to 
make this. bye-law, among other things, they 
thought they had a right to require, that perſons 
who came to them to be admitted members of 
their body, ſhould be doQtors of phytic of one or 
other of the Engliſh univerſities. Having aſſumed 
that power, they enact that in one of the bye- 
laws. They go on in the ſequel to aſſume an 
illLaſſumed power if you pleaſe, though I am not 
ſatisfied of that at preſent ; but if you aſſume that 
it was an ill· aſſumed power, ſhall you reſt yourſelf 
upon other particular bye- laws requiring an ex- 
amination, adapted to that power which you with 
to deſtroy ; and ſhall you ſay that that is the ex- 
amination 


[ 28% :} 


amination which you elett? I do not ſee how you 
can poſhbly make that out—I do not ſee how 
you can reject one bye-law and take another; that 
is contrary to every idea of common ſenſe.” 
Mr. Erftine. So it is ſaid expreſsly in the 
Fifth Volume of Burrow's Reports.” 


Mr. Juſtice Groſe. © You do not apply under 
any clauſe in the charter, but under ſome ſup- 
poſed power given by the bye-law. Their anſwer 
is that you have not complied with the terms of 
this bye-law which theſe perſons have made, 
under whoſe n you 1 now claim.” 
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| . « If the dye are to be con- 
ſidered as one body, and all to be conſtrued together, 
to be ſure we have not applied but under that 
particular one; if we apply to the comitia majora, 
they will turn upon us and ſay, * 1 to 
. with the ſtatute.” 


1 


ER" 
2e N. 


3 
n 
n 


Lord Kenyon. © It is quite premature to fay 
any thing upon the great quęſtion; I do not know 
but it is a reaſonable bye-law. At Scotland or 
Leyden, a diploma is to be purchaſed for five 
guineas ; and I believe, in the univerſities in the 
Low Countries, it is to be purchaſed for a very 
ſmall ſum ; and if perſons are to come with theſe 

diplomas, 


: f am}: 


diplomas, what is to become' of this very learned 
and reſpectable b body? There is an infinite deal 
of E in this n body R annie 


Mr. Law. If we an not come fully up to 
the higheſt ſtandard of literature, we a0 not ie 
| it. | 


Lord Kenyon. The legiſlature empowered 
to grant diſpenſations, ſay they ſhould have this 
and the other degree of the univerſity ; that a 
nobleman's chaplain ſhould be entitled ſo and ſo; 
in ſome caſes, that ſhall ſtand in the ſtead of it; 
batchelors in divinity, and batchelors in law, ſhould 
be entitled ſo and fo; they admit that a degree 
in the univerſity ſhould ſupercede, as Mr. Erikine 
has ſaid, certain other qualifications; they need 
not eat ſo many commons, becauſe they are ſup- 
poſed to have law; and if they have made good 
uſe of their time, no doubt they have laid the 
very beſt of all foundations for all kinds of ſcience 
and general learning.” 

Mr. Law. © We do not object to the univer- 
ſity ee we only ſay that it ſhould not be 
excluſive.” 


Lord 


* After his Lordſhip's declaration, that it would be pre- 
mature to ſay any thing upon the great queſtion, theſe and the 


ſubſequent objections to 406 claim of the licentiates appear ill 
timed. 
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3 8 « What do you 5 as to what 


Mr. Erſkine has ſtated, which is the rule the 


phyſicians have laid down for themſelves *, it 
does them great honour, and it is a pity it ſhould 
be departed from, that they ſhould come from 
the univerſity; the great probability is, that in thoſe 
places inſtituted for the purpoſes of religion and 
learning, due care has been taken to inculcate 
good principles, good morals, and learning; all 
human inſtitutions to be ſure are fallible.“ 

Mr. Law. © With reſpect to holy orders, it 
is, that they ſhall be devoting themſelves to that 


particular ſtudy, and not employ themſelves in 


ſecular purſuits ; there are many other reaſons of 
policy which apply to admiſſion in zy orders, 
which do not bear Ne the profeſſions merely of 
ſcience. 


Lord Kenyon. © Such orders are made now in 


the profeſſion of the law f.“ 
Mr. 


If the Lord Chief Juſtice conſiders the doctors in phyſic of 
Oxford and Cambridge, excluſively, as the phyſicians of Lon- 
don, the rule may appear a good one for themſelves : but if 
they form only an inconfiderable branch of the faculty of 
London, it is partial and opprefhive. 


There is no rule that the graduates of Oxford and Cam- 
bridge ſhould have an excluſive right of being admitted to the 


bar, and the higheſt offices of the law, or his Lordſhip would 


not have filled the diſtinguiſhed ſituation he now enjoys. 


1 237 J] 


Mr. Juſtice Lawrence. © W here is the difficulty 
of a gentleman's getting ſome one fellows of the 
college to propoſe him? + 101. þ 


Mr. Law. © There 8 no perſon ad- 
mitted there have been many trials, but nobody 
has ever got through that wieket, nor ever will.“ 


Mr. Fuſtice Lawrence. © Do you imagine if 
they think Dr. Stanger, or any other phyſician, is 
a fit perfon, that they will not propoſe him?“ 


Lord Kenyon. here is a wicket of that kind 
put in our own profeſſion for, as I underſtand, 
all the four inns of court have for ſometime infiſt- 
ed, that one of their body ſhall propoſe a gentle- 
man to be called to the bar, and that precaution 
has been attended with extremely good con- 
ſequences. I am ſorry from what one hears, that 
it has not been quite a ſufficient guard now and 
then, through a little inadvertence or mifinforma- 
tion; but . it is attended with good con- 


ſequences.“ 


Mr. Law. © That is a delegation of the power - 
of enquiry to one whoſe ſpecial buſineſs it is, 
and I believe every gentleman upon whom that 
delegation falls, diſcharges his duty properly and 
Waxes that enquiry.” | 

Mr. 


[2386 J 


Mr. Juſtice Groſe. © But why ſhould not this 
fuppoſed duty be as honourably and as well 
executed by them as in our profeſſion?” _ 


Lord Kenyon. There is Dr. Heberden, who 

is on the brink of another world, to receive the 

reward of his conſummate virtues ; but where i 18 
there a more g e name?“ 


| 28 * Pax Cana 3 the application 
ſhould be made to every one of the fellows.” 


Mr. Juſtice Groſe. © Mr. Law, had not you 
better adviſe your client whether this bye-law is 
not as reaſonable as poſſibly can be?“ 


Mr. Law. © Being of opinion, that, as a law 
of excluſion, it is not a good bye-law ; ] cannot ad iſe 
him this.“ 


Mr. Juſtice Groſe. I do not aſk your opinion, 
but there are as ſtrong grounds that it is a reaſon- 
able bye-law as can be *.” 


Mr. Law. * We only wiſh to be admitted to 
_ diſcuſs it.” 
Mr. 


* This is a pretty ſtrong declaration from a judge, pending a 
trial, upon the main queſtion with reſpe& to which Lord Kenyon 
had, juſt before, ſaid it was quite premature to ſay any thing. 


—"—— 


— [ 289 ] 
Mr. Jufice Lawrence © When you bring it 
e 1 the court it will be diſcuſſed. 1 
Keule je dicharged;* 


Soon after the determination of the Court of 
King's Bench to diſcharge the rule, requiring the 
college to ſhew cauſe why they would not admit. 
Dr. Stanger to examination, on account of his ap- 
plication having been made to the comitia minora, 
or cenſors board, inſtead of the comitia majora, or 
college afſembled*; a meeting of the licentiates, 
engaged in the conteſt, was held to take under 
conſideration their future proceedings. They 
unanimouſly reſolved to proſecute their claim not- 
withſtanding the unfavourable diſpoſition which 
had appeared in the court. It was determined 
however to engage additional counſel, whoſe 
high ſtanding and rank might add weight to the 
very able and relpectable lawyers the licenti- 
ates had already employed. Mr. Adair, King's 
ſerjeant, was engaged, and the Attorney Ge- 
neral, and Mr. Grant, one of the Welſh judges, 
applied to. The 770 latter declined undertaking 
the cauſe, on account of their avocations in the 
Court of Chancery. On the 19th of May 1796, 
a conſultation was held by Mr. Serjeant Adair, 

| Mr. 


* This, if the power of examining be veſted in the comitia 


minora, by the charter, muſt have been an erroneous ground 


of diſcharge. See p. 223. 
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Mr. Law, Mr. Chambre, and Mr. Chriſtian, when 
it was determined that Dr. Stanger ſhould apply 
to the next comitia majora to be admitted a 
member of the college, offering to ſubmit to ſuch 
examinations, and to give the college ſuch ſatiſ- 
faction concerning his qualifications and fitneſs 
as they might reaſonably require. May 23, Dr. 
Stanger called upon the preſident of the college, 


and firſt read, and afterwards delivered to him a 


note, declaring his intention of applying to the 
college at their next comitia majora, to be admit- 
ted a member of the corporation. Dr. Stanger 
left a ſimilar note with the regiſter of the college. 
June 253, the day on which the firſt comitia majora 
ſubſequent to theſe notices were held, Dr. Stanger 
attended at the college, and ſent to that body, 
corporately aſſembled, by their beadle, a note 
addreſſed to the preſident and college of phy- 
ſicians, requeſting the honour of an interview. 


After a ſhort interval he was called in, and de- 


fired to addreſs himſelf to the preſident. . Dr. 
Stanger then ſaid, he held a paper in his hand 
which contained the purport for which he waited 
upon the college, which paper he begged might 
be read, or that he might be allowed to read it. 


The preſident defired Dr. Stanger to read the 
paper, which was accordingly done. It was 
drawn up by the counſel, and expreſſed in the 


following terms. 
77 


ton) 


te ot agile 
To the 1 5 1 Commoualiy of bl 
FOO of Pays in London, ener, r ee 5 
GENTLEMEN, . lle dt % 
] beg leave to inform ae aki a Joftor 
« of phyſic, publicly and legally exercifing the 5 
culty of phyſic in the City of London, and 
« ſefling the qualifications required: by law, — 
by the charter and acts of parliament, incorpo- 
« rating, confirming, and relating to the corpora- 
tion of the preſident and college or commonalty 
of the faculty of phyſic in London, for becoming 


a a member of the ſajd corporation; I tender my» 


«« ſelf to you the preſident and college or com- 
© monalty of the faculty.of-phyſic in London, to be 
admitted a member of the ſaid corporation, and 
do reſpectfully require of you to be by you ad- 
« mitted ſuch member, hereby offering and ſub- 
* mitting myſelf to be previouſſy examined by you, 
or as you ſhall direct, and to give you ſuch infor- 
* mation and ſatisfaction as you ſhall reaſonably 
* require, concerning my qualifications and fitneſs 
to be nen a . of the faid OT 


& tions”? 


Dr. Stanger, after having read this application, 
delivered it to the preſident, and was deſired to 
withdraw. After a ſhort interval, being again 
called in, the preſident ſaid he was deſired by the 
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college to inform Dr. Stanger, the college were 
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of opinion that he was not entitled to what he 
demanded. November 19, Dr. Stanger made an 
affidavit that he had been refuſed admiſſion into 
the fellowſhip of the college by the comitia ma- 


jora. November 26, Mr. Serjeant Adair moved 


in the Court of King's Bench for a rule upon 
the college, to ſhlew cauſe, why a writ of manda- 
mus ſhould not iſſue commanding them to ex- 
amine Dr. Stanger, as to his fitnefs to be admitted 
into the corporation, as a member thereof. Lord 
Kenyon, after having conſulted with the other 
judges, faid they knew ſufficient of the cauſe to 
grant the rule. January 23, 1797, Dr. Giſborne, 
then preſident of the college, made an affidavit in 
anſwer to Dr. Stanger's “. This was the firſt day 
of term, which had been appointed for the col- 
lege to ſhew cauſe, but their counſel had not an 
opportunity of being heard before the ꝗth of 
February. The term being then far advanced, 
the court ordered that the rule for ſhewing cauſe 
ſhould be enlarged till the fifth day of the ſub- 
ſequent term. May 8, being the fifth day of the 


following term, the parties attended, but the cauſe 


was not heard before the 11th, when the counſel 
for the college were at length permitted to pro- 
ceed, and ſhewed cauſe againſt the rule as follows: 
&#-£ | THE 


*The material parts of both theſe affidavits are included? in 
the 2 of the counſel. 
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"THE KING; 


' VERSUS 


THE PRESIDENT AND COLLEGE OF PHYSICIANS. 


C from M 1 Gurney's Short-hand 
| Notes of the Argument in the Court 
of King's Bench, May 11, 1797. 


MR. ERSKINE, 


© I AM to ſhew your Lordſhip cauſe againſt 
this rule made upon the preſident and college of 
phyſicians on the application of Dr. Stanger, to 
ſhew cauſe why a writ of mandamus ſhould not 
iſſue, commanding them to examine Dr. Stanger 
as to his qualifications and fitneſs to be admitted 
into the corporation as a member or fellow 
thereof. e THP-” 


* This application is made upon the affidavit 
of Dr. Stanger, which begins by ſtating an a& of 
parliament that paſſed in the third year of the 
reign of Henry the VIII. which is an act for ap- 
pointing phyſicians and ſurgeons, by which it was 
enacted That no perſon. within the City of 
London, nor within ſeven: miles of the ſame, 
* thall take upon him to exerciſe and occupy as 
R 2 2 phy- 
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* a phyſician or ſurgeon, except he be firſt ex- 
* amined, approved, and admitted in the manner 
* ſtated by that ſtatute *. He then ſets forth 
the letters patent and charter of incorporation, 
by the ſame king, which I ſhall have occafion to 
refer to in the courſe of what I have to ſtate, 
when I proceed to ſhew caufe. 


« He then ftates it is provided by the charter 
of incorporation, that no perſon of the ſaid politic 
body and commonalty ſhall be ſuffered to exerciſe 
and practiſe phyſie, but only thoſe perſons who 
are groundly learned and deeply ſtudied in phyſic, 


and that thoſe perſons, (who are the original per- 


fons incorporated) and the ſurvivors of the ele 
body, within the time limited for choice, ſhould 
chooſe and admit one or more, as need ſhould 
require, of the moſt cunning and expert men of 
the ſaid faculty in London, to ſupply the ſaid 
room and number of eight perſons originally in- 
corporated, ſo that he or they that ſhould be ſo 
Aub, ſhould be firſt by the faid ſurvivors f 
' ſtrictly 
* = by the Biſhop of London or Dean of Pauls, 
3 to him, for the firſt examination, ſuch as he ſhall think 
convenient; and afterwarg, always four of them that have 
been fo approved.” See p. 41 of this book. | 
The act of parliament confirming the charter which firſt 


created the elects, enacts, that they ſhall. be examined by the 
ſuperviſors, meaning the cenſors, and not by the ſurvivors of 


| their own body. See Goodall's Hiftory of the Royal College 


of Phyficlans, p. IT. 


* N 4 3 2 »* - 


[ 26 } 


ſtrictly examined, after a form deviſed by the 
ſaid elects; and alſo. by the ſame ſurvivors. ap- 
proved. And it was thereby alſo enacted, that 
no perſon ſhould from thenceforth be ſuffered to 


exerciſe or practiſe in phyſic through England, 


until ſuch time as ſuch examination and admiſſion 
have taken place, | T4 


% Dr. Stanger then ſtates—that he had ſtudied 
the art of phyſic at Edinburgh, and many other 
places for ſeveral years; and in the month of 
June, 1783, he obtained the degree of doctor of 


phyſic at Edinburgh, after a reſidence there of 
upwards of three years. He then ſtates, that 


after he had taken his degree of doctor of phyſie 
in Edinburgh, he had travelled and ſtudied in 
different univerſities and places of ſtudy in France, 
Italy, and Germany. That in the year 1789, he 
applied to the college of the faculty of phyſic in 
London, and obtained from them the uſual li- 
cence and authority for practiſing phyſic under 
this act and charter of incorporation. He then 
ſtates, that having ſuch degree of doctor of phyſie 
conferred upon him, as before ſtated: in his affi- 
davit, he did upon the 23d of June, laſt, (1796) 
wait upon Sir George Baker, then preſident of 


the college, and applied to him in theſe words: 


Dr. Stanger requeſts that Sir George Baker 


will inform him on what day and at what hour 


© the 
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© the next comitia majora, or general meeting, is 


c 


5 


to be held; that Sir George informed him, that 
the ſaid college would hold their comitia ma- 


jora on the Saturday then next following. 
And he ſtates his attending at that time, and 
that the following application was laid 2 


the preſident and college: 


Cc 


c 


Cc 


C 


K * 


* 


wy 


GENTLEMEN, -- 


beg leave to inform you, / that benz a 
doctor of phyfic, publicly and legally exerciſing 
the faculty of phyſic in the City of London, 
and poſſeſſing the qualifications required by 
law, and by the charter and by acts of par- 


liament, incorporating, confirming, and relating 
to the corporation of the preſident and college 


or commonalty of phyſic in London, for be- 
coming a member of the ſaid corporation; I 


tender myſelf to you, the preſident and college 
or commonalty of the faculty of phyſic in 


London, to be admitted a member of the ſaid 


corporation; and do reſpectfully require of you 
to be by you admitted ſuch member, hereby 
offering and ſubmitting myſelf to be previouſſy 


examined by you, or as you ſhall direct, and 


to give you ſuch information and ſatisfaction as 


you ſhall reaſonably require, concerning my 
qualifications and fitneſs to be admitted a mem- 


ber * the ſaid corporation. g 
cc He 


ſ WS } 


He ſays, that after this paper had been read, 
he again preſented it to the preſident, he was 
deſired to withdraw, and was informed by the 
preſident that the college were of opinion, that 
he was not entitled to what he deſired. Upon 
which Dr. Stanger ſtates, that he withdrew. 
He ſays he, is informed that the cauſe of this 
anſwer, which he received, was a'; bye-law; 
or pretended bye-law of this commonalty or 
college, under which it is pretended, that he 
is not entitled to have the effect of the ſaid 
application, as not having been created a doc- 
tor of phyſic in the univerſity of Oxford or 
Cambridge; after having performed all things 
required by the ſaid univerſity. without diſpenſa- 
tion, or not having obtained ſuch degree in the 
univerſity of Dublin, and produced letters teſ- 
timonial, not only of his having performed all the 
exerciſes required in that univerſity, without diſ- 
penſation, but alſo of his incorporation into one 
of the univerſities of Oxford or Cambridge. And 
this deponent humbly conceives and ſubmits to 
this court, that ſuch byeslaw, if it exiſts, is illegal 
and repugnant to the charter and act of par- 
liament, under which the faid college or com- 
monalty have been conſtituted, and now exiſt. 


„ I ſhall paſs over for the preſent any obſerva- 
tion upon this concluding part of the affidavit. 
I am 


4 
4 
* 
- 
v 
- i% 
2 
13 
- 
-F 
i 
wy 
1 
A 
x 
2 
PX 
+, 
IF * 
* 
eu 
a 
-- US 
r 
IJ bY 
_ 
> 
—_—_ 
1 
* , Vs 
— 
- 4 
1 
8 * 
bs PE 
2 5 
N * 
1 iz? 
2 2 
, wh 
f& 
2} 
_— x 
V. 0 
* 
. 
.+ A 
— 
boy” 
= S 
. 
3 
1 
i 
\ 27 
87 4 
oy N 1 
A 1 
24 y 4 
1 
__. 
EY 
1 21 
1 
—_ 
_— 
_— . 
_—_—— f 
7 
= : 
5 1 5 
» 325 \ 2 * 4 
= 
i; GR 
- 3X 
o * V 
_—_— 
BY - 
_ 
— 
2 
_ 
* * 
* 
* 1 * 
5 
» WF 
- = 
- T8 
3 | 
14 Is 
n 
WT 
— 85 
_ 3 
c £2 . 1 „ 
TR 
_. - 
©" 
l 
LS : 
RS. CY l 
> 
<Y 4 
8 = 
* - x 
— 
. 5 
* 24 : 
» * * y 
* , 
_— 
= 
1 
+ Y 
2 * 
= 
_ FX : 
= 
ot Af 
a = * N = 5 
1 
1 
1 
_ 
_ 
— : 
r 
r > 
— 
= BY 
1 
4 
F + 
” . 
8 2 1 
—— JS 
WT 
1 
1 
n ; 
7 { 
= .+ x 
2 
a . : 
- "i 
3 * 
r by, 4 
1 £4 Y 
r 
- » ls * * 
by” + p 
* 294 
== 
* + I 
* 5 
1 
2 * 's 5 5 
30 ** 4 
A 
— 
ay = 
85 * A \ - 
Py > 
__— J 
7 2 C 
2%. 
r 7 
_ TT 
= SY 
1 
-, a 
ST” > b 
+ > IRE A 
_. 
R 
— —_— 
1 - 
Ws 
* "xt © 
r 
. 4 
* Þ | 
_ 
2 ». 
- AE Il - 
2 — 
© 5 : 
. 93 
E 9 
_— 
> U I * * 
_ , 
: 2 
-" +, 6 
} . 
_— 
8 be — 
9— „ 
= 
1 
1 
I w_ 
we _. 
1 
5 bk 
_— 
: a . 
3 
D 
* rs P- 
1 
3 . 
5 6 
— 4 * 
Wc 
A : 
«EY 
_— 
. 
4 nm 
" 5 
3 ö 
„ £ J Wo D 
7 34 ; 
8 N is 
1 
TH 
* 
3 
17 ; 
1 
„ 
1 
- ne 
5 
EF 
3 * 
8 , 
7” 
oF. 
8 
a 
>" 
2 » 
IF 
Y 
„ „ 


. ͤ CEOS. 


b eee e eee 
F : eee es be . 


a 1 
my 8 


248 J 


I am perſuaded that Dr. Stanger cannot but 
know, that this bye-law does not exiſt in the 
manner he ſtates it, unqualified by other bye-laws, 
and that it is not by virtue of this bye-law only; 
though I ſhould think if it had been under that 
bye-law only, that it would be a perfectly fatif- 
factory anſwer ; but yet, that it is not under this 
bye-law that the rejection of this SER has 
taken **. 1 


* Before I make any obſervations upon this 
caſe, it will be more regular for me to bring 
before your Lordſhip the anſwer which is given 
by the college of phyſicians, that the court may 
have the facts before them previous to any argu- 
ments which may ariſe upon them. Cauſe is 
ſhewn upon the affidavit of Dr. Giſborne, who is 
now preſident of the college ; ; and he ſets forth 
(which I ſhall paſs over for the preſent) the 
charter of incorporation by king Henry the VIII. 
He then ſtates, that it appears by the annals of 
the college, in which the proceedings are entered 
and contained, that for the ſpace of two hundred 
years and upwards, laſt paſt, all perſons exerciſing 
the faid faculty of phyſic in the City of London, 
and within ſeven miles round the fame, have been, 
and ſtill are divided into three claſſes or orders: 
one claſs conſiſting of the members of the ſaid 
college or commonalty, for the time being, who 

were 


\ 249 J 


were called fellows of the faid college. Another 
claſs conſiſting of. ſuch perſons as had been, or 
ſhould be, defirous of becoming of the ſaid col- 
lege or commonalty, and had been, or thould be, 
approved of by the preſident and cenſors of the 
ſaid college or commonalty, to be candidates for 
election into the ſociety or fellowſhip of the ſaid 
college or commonalty, who were then, and 
were to be from thenceforth called candidates. 


This ſecond claſs the doctor ſeems to have 
been acquainted with in his former application 
to this court; for his application was not at once 
to be admitted, or to be examined, but to be 
admitted into the order of candidates. And it 
appeared, that in order to entitle himſelf to be 
admitted into 'the order of candidates, he had 
applied himſelf to the comitia minora, who by 
the laws of the college; are to examine him for 
the purpoſe of admitting him into the order of 
candidates for the fellowſhip.—It appeared, that 
by the bye-laws of the college, be they good or 
bad, the comitia minora had no juriſdiction hat- 
ever to examine any body who apply to be put 
into the order of candidates, unleſs they fall 
within the bye-laws that ſpeak of the privileges 
of the univerſity; and, therefore, your Lordſhips 
diſcharged that other rule, becauſe whatever 
might be the merits of the caſe, Dr. Stanger could 
not 


„ 


not apply to be admitted into the order of can- 
didates, founding himſelf upon an application to 
the comitia minora, who had no juriſdiction but 
under laws which he was not willing to recog- 

nize; he, therefore, comes now in a more general 
form, and ſays, he deſires to be examined. 


oY g F 
f "7 
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The third claſs, as ſtated by Dr. Giſborneiin 
his affidavit, are perſons who are licenſed and 
admitted to exerciſe the practice of phyſic. 
They are common licentiates, the nature of which 
we are all acquainted with. The doctor then 
goes on to ſay, that perſons ſo licenſed by the 
ſaid college or commonalty to practiſe phyſic in 
the city of London, and within ſeven miles 
round the ſame; have at all times been, and ftill 
are, enabled thereby to practiſe phyſic as fully in 
all reſpects, as the fellows or members of the 
ſaid college, and that the public have and receive 
the ſame advantage and benefit from the practice 
of ſuch perſons, as if they were admitted by the 
ſaid college or commonalty as ne or tel- 
lows of the ſame. . S115 L588 
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F This duvet ai is a very material part of 
the affidavit, and a very material part of the con- 
ſtitution of this corporation; that Dr. Stanger 
who ſtates his learning in phyſic, and who will 
ſtate by and by at great length, no doubt, by 
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my learned friends on the other ſide, the right 

which the public have to derive, all the advan- 
tage which can be derived, from perſons of 
learning who practiſe phyſic; that Dr. Stanger is 
at preſent in the complete poſſeſſion of all that 
the college can grant upon this ſubject, and that 
his being a fellow, would not entitle him to any 
other e of that wort e 

Dr. Giſborne then goes on to de a * 
law of 1637, by which, he ſays, it was enacted 
and ordained, that no perſon ſhould: be admitted 
into the ſaid college, either as a fellow or a can- 
didate, unleſs he had performed all his exerciſes 
and difputations in one of our univerſities, with- 
out diſpeniation. 


ce The afidavit then goes on to ſtate, that it 
appears by the books of ' annals, that Charles the 
Second, by a Letter addreſſed to the ſaid col- 

lege, dated February 12, 1674-5, ſtates, that his 
Majeſty had been informed, that there were 
ſeyeralpre tended phyſicians, and dottors gra- 
duated in univerſities beyond the ſeas, who by 
indirect means endeavoured to be received in the 
faid college as honorary fellows, without incor- 
poration into either of our univerſities, did direct 
the ſaid college not to admit any perſon what- 
ſoever 
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ſoever as a fellow, and to enjoy the privileges of 
the ſaid college, that had not had his education 
in either of the univerſities of Oxford or Cam- 
bridge, kept his act for his degree of doctor of 
phyſic, done his exerciſe accordingly, or that un 
not incurorated or licenſed there, having firſt taken 
the oaths of allegiance and ſupremacy, having 
been, by the ſaid college, examined and ap- 
proved according to their ſtatutes; and which 
direction the college, on February 25, 1654, 
agreed to obſerve, in obedience to we letter had 
the king fo Gen 


< He wen ſtates another bye drehe hat no 
perſon ſhall be admitted into the order or claſs of 
candidates, unleſs he ſhall have been created a 
doctor of phyſic in the univerſity either of Ox- 
ford or Cambridge, after having performed all 


things preſcribed by the ftatutes of the fame 


reſpeCtively, without favour or diſpenſation, or 
unleſs he ſhall have obtained the like degree in 
the univerfity of Dublin, having performed all 
the exerciſes required by the laſt-mentioned uni- 


verſity, without favour or diſpenſation.” 


Mr. Iuftice Lawrence, «© What is the date of 
that?“ 


Mr 


LS * 2 * 3 W . 9 


Mr. Erſtiune. © The date of it is not given in 


our affidavit“. Your Lordſhip will take it that 
this laſt ſtatute which I have read, which ſtill is 
in exiſtence, and which is qualified by others I 
am about to ſtate, was the laſt in exiſtence at the 
time when the caſes" of the King v. Dr. Aſkew 
and Dr. Fothergill, and thoſe other caſes came 
before the Court of King's Bench, as. reported in 
Sir James Burrow; ſince that time your Lordſhip 


will find that other bye-laws have been intro- 


duced, greatly qualifying thoſe previous bye-laws, 
and as I have been given to underſtand, framed 
under the advice, and with the aſſiſtance of ſome 
of the moſt eminent and learned perſons in this 
kingdom, in the profeſſion of the law. And it 
is provided by this bye-law (which has taken 
place ſince) © that if any perſon ſhall be a licen- 
* tiate for ſeven years, and ſhall have attained 


* thirty-ſix years of age, it ſhall be lawful for any _ 


© one of the fellows of the ſaid college or com- 
* monalty, in the ordinary comitia majora or 
* greater meetings of the ſame, to be holden 
* on the day next after the feaſt of St, Michael, 


© to propoſe him to be examined, and if the 


major part of the fellows of the ſaid college or 
* commonalty_then preſent, ſhall conſent thereto, 
| k * the 


This bye-law, which firſt abſolutely excluded phyſicians 
who had not been educated in the Engliſh- univerſities, is of 
very modern date. See p. 86, of this Book. 
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© the: rack ſo propoſed may be examined by 
the preſident, or vice-prefident and cenſors: of 
the ſaid college or commonalty, in the three 
following ordinary comitia majora, or greater 


meetings of the ſaid college or commonalty, 


* according to the form, in and by the ſtatutes or 
© bye-laws of the ſaid college or commonalty 
© preſcribed. And if ſuch perſon ſhall be ap- 
* proved by the major part of the fellows of the 
ſaid college or commonalty preſent, in ſuch 
* comitia majora reſpectively, he may be propoſed 
© by the preſident or vice-preſident to the ordi- 
© nary comitia majora then next following, to be 
admitted into the claſs or order of fellows of 
© the ſaid college or commonalty.' . 


ro ire Alt I When was this OA 


B * 


Mr. Erſtiue. The date of it is not given in 


our affidavit, but it is ſince the time that theſe 


motions were in the court *; 0 and if the greater 
* part of the fellows of the ſaid college or com- 
* monalty then preſent, in ſuch comitia majora laſt- 
* mentioned, conſent thereto, he may be admitted 
* as ſoon as he conveniently can; provided neither 
the law of the land, nor any ſtatute of the ſaid 

college, 


* It was not made before Lord Mansfield had urged the 
college four times to amend their bye-laws. 


L 25% ]Þ 
college, ſhall render him - unfit for ſuch fitua- 


tion.“ 


* Your Lordſhip obſerves then, that by the 
laſt bye-law which I have juſt now ſtated, though 
a man had never ſeen either of the univerſities, 
yet if he can find out of the whole college of 
phyſicians, any one perſon who is a fellow of the 
college, to uſher him in for an examination; he 
is notwithſtanding the other ſtatute, of which this 
ſtatute, your Lordſhip obſerves, is a great qua- 
lification, entitled to undergo the ceremonies 
which the college has thought fit to preſcribe: 
and which I will ſhew your Lordſhip, by and by, 
it has, and it cannot be denied that it has, a right 
to preſcribe for its own government; he may be 
admitted. That is not all—lt is ſtated by another 
ſtatute or bye-law, which is ſtill ſubſequent to 
the one I have ſtated juſt now— It is provided, 
that it may be lawful for the preſident of the 
* ſaid college, once in every other year, at the or- 
* dinary comitia minora, or leſſer meeting thereof, 
to be holden in the month of June, to propoſe 
any one of the licentiates, who ſhall be of ten 
© years ſtanding, to be admitted into the order or 
* claſs of fellows of the ſaid college or com- 
* monalty “.“ 1 
Mr. 

For the unreaſonableneſs and difficulty of gaining admiſ- 
fon under theſe bye-laws, ſee p. 131, of this Worxk 


* 


L 2586 J 
Mr. Juſtice Aſiilurſt. * Are chere no dates?”. jd 


Mr. Damier. « This is about the year We | 
and the other is, I believe, about the ſame time.” 
Mr: Exſtine. I will ſhew your Lordſhip pre- 
ſently, that the date will not be very material; 
becauſe it will appear clearly, that all theſe bye- 
laws were in force at the time when Dr. Stan- 
ger made his preſent application; and that all 
the ſtatutes, which I have ſtated to your Lordſhip, 
had exiſtence before the time of the ſeveral 
arguments in this court; in all the caſes of 
the college. of phyſicians, except the two laſt, 
the one that I have ſtated, and the one that 
{ am now ſtating *: It may be lawful for the 
« preſident of the ſaid college or commonalty, 
once in every other year, at the ordinary comitia 
* minora, or leſſer meeting thereof, to be holden 
* in the month of June, to propoſe apy one of the 
* licentiates, who ſhall be of ten years ſtanding, to 
© be admitted into the order or claſs of fellows of 
the ſaid college or commonalty, who if the 
major part of the ſaid comitia minora by their 
ſuffrages to be taken by ballot ſhall conſent 
« thereto, 
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* Theſe two were the only bye- laws inquired after, and if 
they were made, as Mr. Dampier obſerved, about the year 
1778, the college and their counſel had taken ſeven years in 
contriving and enacting them, after the laſt exhortation - 
Lord Mansfield, in 1771. 
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« thereto," may be propoſed by the preſident at 
the ordinary comitia majora, or greater meeting 
« of the ſaid college, to be holden on the day 
© after the nativity of St. John the Baptiſt, to be 
elected a fellow, and if the major part of the 
« fellows then preſent, ſhall conſent thereto by 
N ballots he _ be men admittel. e 
N thei ſtated bj Din Gi antl-this 
is the laſt part of the affidavit, that I need 
trouble the court with; that Dr. Chriſtopher 
stanger, in obedience to a ſtatute, ordinance, or 
© bye-law of the ſaid college or commonalty, 
then and now in full force and effect, did pre- 
© viouſly to his being admitted à licentiate, give 


his faith or promiſe to the ſaid preſident and col- 


lege or commonalty; that he would obſerve the 
* ſtatutes of the ſaid college or gommonalty, or 
* readily pay the fines to be impoſed upon him 


or his diſobedience thereof. I take for granted, 


that it is not meant to be contended; indeed I 
ſhould imagine that the very application to the 
court ſhews it is not meant to be contended; 
that being a licentiate conſtitutes; the party, ſo 
being a licentiate, a fellow of the college; or 
that it neceſſarily entitles him upon an examina- 
tion by the college to become a fellow, as con- 
adi from any man not a licentiate. I 
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e6uld rather wiſh that I knew in this ſtage of the 
_— whether that was to be contiauled or 


\ 


tr due Aab 1 ce not.” © 


"4 Ellas Then your Lordſhip 1 abs 
ſerve that it is clearly admitted now, and indeed 
after hearing the authorities, which I ſhall refer 
to, it could not be diſputed, that there is a diffe- 
fence between the governing part of this corpo- 
ration, as there muſt in common ſenſe be, and 


thoſe who conſtitute the governed. The object 


of the charter of incorporation is obvious, the 


profeſſion of phyſic is of vaſt importance to 


the public; it was neceflary that it ſhould not 
be exerciſed by unſkilful perſons; it was, there · 
fore, thought proper by the legiſlature, and by 
his Majeſty attending in his legiſlative capacity 
to the intereſt of the country, to protect the 
public againſt ſuch ignorant and unſkilful practi- 
tioners; it therefore erected this learned body 
into a corporation for that purpoſe. Dr. Linacre, 
the friend of the great Eraſmus, and others were 
appointed the firſt members of the college, and 
they were to continue themfelves, from time to 
time; and the object was et quod eadem com- 


munitas five collegium, ſingulis annis in perpe- 


tuum, 
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tuum, eligere poſſint et facere de communitate 
© illa aliquem providum virum et in fuacultate 
medicinæ expertum in præſidentem ejuſdem 
* collegii, five communitatis ad ſupervidendum 
: recognoſcendum et gubernandum, pro illo anno, 
collegium ſive communitatem Fun et 


omnes homines e facultatis:” 


% 


4 n Mansfeld wel Mr. Juſtice Yates, 
faid theſe words, which I have laſt read, demon- 
ſtrated that thoſe perſons, who were the govern- 
ing part of the corporation, were not only to 
make bye-laws and regulations for the govern- 


ment of thoſe perſons who are to be the prattiſers 


of phyſie; that they are not only to mike laws to 
govern themſelves, but alſo all men of the ſame 
faculty of phyſic; which ſhews, that the licen- 


 tiates, they were authorized to appoint, were a 


different body of men; and in the ſame manner 
they are allowed to make bye das. I am now 
reading from Sir James Burrows, which I com- 
pared the other day with the affidavit of my 
friend the Serjeant; they are to make bye-laws, 
pro ſalubri gubernatione ſuperviſu et correttione 


collegii ſea communitatis predictæ et omnium 


hominum eandem facultatem in dicta civitate 

* exercentium.” So that the bye laws they are 

to make are not only for the governing of the 
8 college 
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college of phyſicians, but of all the perſons of 
the ſame profeſſion, as ſtated i in the other "__ of 
the charter. 


„ Though. Sir. Aa 8 faid, * very 
8 in his report, that it would require a 
volume to give a full and particular detail of this 
long conteſt between the fellows and the licen- 
tiates, which was litigated with great ſpirit and 
eagerneſs; yet I am humbly of opinion, and J 
think I ſhall juſtify. that opinion to the court, be- 
fore I have ſpoken for any conſiderable length of 
time, that there never was in judgment before 
this court (whatever may be your Lordſhip's 
ultimate determination upon the fubject) a ſhorter, 
or a plainer propoſition; and that there never 
was any matter which lies involved in charter 
and ſtatutes, which comes more, to uſe a com- 
mon phraſe, into a nut- ſhell. It is not denied, 
that the college of phyſicians have a power of 
making bye-laws for the due exerciſe of the 
authority, veſted in them by the ſtatute and by 
the charter; it is not denied that they have the 
ſole power of examining who is fit. It is ad- 

mitted, that your Lordſhips never can know the 
principles upon which they decide upon the fit- 
neſs or the unfitneſs; whether they ſhall con- 
ſider the learned languages to be neceſſary either 
; for 
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for a licentiate or for a fellow, in order to pre- 
vent the profeſſion's degenerating in that learn- 
ing which ſhould accompany ſuch a profeſſion. 


Whatever other ſciences they may acquire ſuch a 


competence in, as connected with that philoſophy 


of nature which is abſolutely neceſſary for the due 


underſtanding of the diſeaſes of the human body, 
and of the cures neceſſary to be performed upon 
them; your Lordſhips are neither acquainted 


with nor can poſſibly, by the juriſdiction you have, 


know. Theſe powers are given to them abſolutely; 
if they are corruptly exerciſed, you will puniſh 
by information thoſe who corruptly abuſe the 
truſt repoſed in them; but as your Lordſhip's 
predeceſſor ſaid in this court, unleſs they are cor- 
ruptly abuſed in the exerciſe, you cannot examine 
the propriety of the exerciſe of them, you cannot 
nor will not inveſtigate the principles of the 
exerciſe of them; and, therefore, it 1s admitted 


to me, that a licentiate is not a fellow; that he 


may be fit for a licentiate, and may not be fit for 
a fellow; that the college may adjudge him to be 
fit for a licentiate, but, upon principles which 
your Lordſhip cannot inveſtigate, may deny that 
he is fit to be a fellow, and that they have a 
right to make bye-laws and ordinances for the 
due regulation of ſuch an important juriſdiction, 
as the determination of the fitneſs for the one 
ſituation 
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ſituation or the other, which you alſo cannot 
ſcrutinize or inveſtigate *. 3 
* Then what are we aſſembled 15950 upon; why 
upon this grave and notable queſtion—Whether 
the bye- laws which I have read to your Lordſhip, 
taken altogether as one body; hoſe that are fubſe- 
quent, qualifying, reſtraining, and modifying thoſe that 
are antecedent ® Whether all theſe taken together con- 
ftitute a reaſonable body of bye-laws, within the mean- 
ing of the charter, granted by the king, and con- 
firmed by an act of the legiſlature? or, Whether 
theſe bye-laws ſhut out any perſons who had a 
right by ſome privilege inherent in them as 
Britiſh ſubjects, under this charter, and this act 
of parliament, from becoming members of this 
grave and learned —_ : | 1 


" The firſt thiog I could advert to, is this— 
That we are not here upon a qualification to be 
a licentiate or practiſer of phyſic; and that no 

| one 


* Although the judges cannot inveſtigate the gronnds upon 
which examiners, in a learned profeſſion, determine that a 
candidate poſſeſſes, or does not poſſeſs that portion of learning 
and ſkill, which qualifies him for the ſituation he claims in it, 
they can certainly determine under what circumftances he 
ought to be admitted to a trial of his qualifications; otherwiſe 
the college might require, as an antecedent criterion of fitnels, 
that a candidate ſhould have been educated among the Hot- 
tentots, or {peak the language of Otaheite. 
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one of the bye-laws, which may be reaſonable as 
applied to fellowſhips, but which your Lordſhip 
might not think reaſonable as applied to licen- 
tiates, have any application to the latter claſs of 
men; the college of phyſicians have not thought 
it neceſſary, they have not thought it wiſe, to 
apply them to the latter claſs of men, for the 
ordinary practice of phyſic. I wiſh the learned 
Serjeant to underſtand, I do not mean to admit 
that if they had thought the extending of theſe 
bye-laws to thoſe, who even were to have the 
character of licentiate only, would have been be- 
neficial to the exerciſe of that learned profeſſion, 
and that in their honeſt judgment, the application 
of theſe rules, even to the body of licentiates, 
would have been likewiſe ſalutary in the due exer- 
ciſe of their authority. I am by no means prepar- 
ed to admit, that they might not have extended 
that ſtatute even to licentiates; but, I ſay, they 
have not done ſo, and it is eaſy to ſee why they 


have not; a licentiate is a perſon who by his ex- 


perience in medicine, is to act in that profeſſion 
in this metropolis, and within the circuit of ſeven 
miles round it; the college of phyſicians thought, 
that though undoubtedly phyſic is a learned pro- 
feſſion, and requires, as moſt unqueſtionably it 
does, a knowledge of the ancient tongues, for 
much better reaſons, perhaps, than any other 


learned 
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learned profeſſions require it, becauſe the greateſt 
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profeſſors of the art of phyſic, lived in thoſe 


countries, and in thoſe times which have left no 


language behind them, but what is to be found 
in the records and monuments of learning in 
thoſe tongues that are loſt; but ſtill, in the ordi- 
nary profeſſion of phyſic, if a man has a good 
character, if he has ſtudied in the various ways 
by which learning may be acquired without that 
regularity of ſyſtem, and going through the eſtab- 
liſhed places for learning in this kingdom; name- 


ly, the univerſities; it was thought to be drawing 


the cord too tight by the college, to render that 
neceſſary for the character of a licentiate; there- 
fore any man, let him have ſtudied phyſic where 
he will, or not have ſtudied it at all, if he has by 
the acuteneſs of the faculties God has given him, 
ſo far acquired a knowledge of the thing, that 
when he preſents himſelf to the college, he ap- 
pears to be qualified for the exerciſe of every 
branch of the profeſſion, he may practiſe .as com- 
pletely as the preſident of the college himſelf“. 


* The learned counſel has been miſinformed, Thoſe who 
are examined for a licence, muſt have ſtudied, and reſided two 
years in the univerſity in which they graduated, and have 
completed their 26th year, before they can be admitted to ex- 
amination under the preſent bye-laws. Pending the late trial, 
a phyſician who had ſtudied three years in Edinburgh, was 
1 refuſed 


n 
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And give me leave to add, meaning no ſort of 
diſreſpect to Dr. Stanger, who I take for granted 
is an eminently learned man: and, therefore, who 
could certainly bring himſelf within the meaning 
of theſe two bye· laws; let me remind Dr. Stanger, 
that ſuch men as Sydenham were in the ſituation 
that he conſiders it an excluſion to be admitted to; 
let me remind him, that ſome of the greateſt men 
that this country has ſeen, as profeſſors of phyſic, 
have been admitted into the college of phyſicians, 
bowing to the bye-laws, which he will not ac- 
knowledge, and receiving the right to practiſe 


pPbyſie, upon being recommended by one of the 


fellows, which Dr. Stanger, I ſuppoſe, thinks him- 
ſelf ſuperior to aſking, by his coming to ſupport 
his claim by your Lordſhip's authority: Dr. Hugh 
Smith ſo practiſed under this bye-law, Dr. For- 
dyce ſo practiſed; a gentleman whom I am ſtill 
better acquainted with, a more eminent perſon, 
I believe, will be found not to exiſt any where, a 
man whom I greatly reſpect, and have long 

| | | known, 


refuſed examination for a licence, becauſe he had not reſided 
two years in the univerſity where he had graduated. | 


It is well known that the examinations of the licentiates, 
are exactly ſimilar to thoſe the fellows undergo, with the 
exception of the examination in Greek, which was only 
adopted to deter the licentiates from applying under the bye- 
law, profeſſing to entitle them when of ſeven years ſtanding, 
to be examined for the fellow ſhip, and upon which very little 
ſtreſs is laid, when the-claimant has graduated at Oxford or 
Cambridge. | 


{ 266 J 


known, Dr. Carmichal Smith, ſo nnen and fs 
OO” | 


be: 1 ebene T might _ a gat ur: to the 
application altogether, upon a ſhort point, but ] 
am not deſired to do fo; at the ſame time I will 
take your Lordſhip's opinion upon it. This 
gentleman ſtates, that in the year 1789, he ap- 
plied to be a licentiate, and that when he took 
upon himſelf the character of a licentiate, in con- 
ſequence of an application to the college, he 
made oath, that he would obſerve all the ſtatutes 
and bye-laws of the college: now does that 
mean, I will obey all the ſtatutes and bye-laws 
that are palatable to me, or that I may chooſe to 
think legal? The court expreſsly ſaid, in Dr. 
Letch's caſe, that a man ſhould not become a 
licentiate, and then practiſe a cheat upon the 
college. I do not mean to ſay any thing offen- 
five of Dr. Stanger; he will underſtand that I 
am uſing the words of Lord Mansfield“ They 
are perſons who ſet up a title directly contrary to 
© the ſenſe in which their licence is given to 
them, and received by them ; they cannot avail 
* themſelves 
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* Undoubtedly the immortal Sydenham, and many other 
moſt diſtinguiſhed phyſicians have, (to the diſgrace of the col- 
lege) been excluded, but no man was ever admitted on the 
propoſition of a fellow, under the bye-law alluded to. The 
phyſicians mentioned by Mr. Erſkine, were admitted under 
the recommendation of the prefident, ſpeciali gratia. 
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© themſelves of their inſtrument in this way, it 
< would be a cheat upon the college.“ LI admit 
there is a difference between the two caſes, be- 
cauſe Dr. Letch ſaid, I am a licentiate, and there- 
fore have a right to be a fellow“. 


« My friend, Mr. Serjeant Adair, gives up that 
power, and ſays, I do not come here becauſe I 
am a licentiate, but I come here as I might come 
had I not been a licentiate ; if I was a tooth- 
drawer in Fetter Lane, I might come and demand 
examination; for that is the propoſition my friend 
muſt make out. But in what manner did the 
court put this in the caſe of Dr. Letch? They 
put it by way of eſtopel, and ſee whether that 
eſtopel does not apply here. They could not ſay 
to Dr. Letch, if being a licentiate does entitle 


you by law to be a fellow of the college: fir, you 


put a cheat upon the college, for it is not a cheat 
upon 


Lord Mansfield's meaning is here miſconſtrued. His ex- 
preſs words are, They (the licentiates) are perſons who ſet 
up a title directly contrary to the /en/e in which their licence 
is given zo them, and received by them. They cannot avail 
* themſelves of their inſtrument in is way: it would be a 
* cheat upon the college.” Burrow's Reports, b. iv. p. 2198. 
Lord Mansfield here expreſsly ſays, * That to claim the fellow- 
* ſhip by virtue of the licence, was to put a cheat upon the 
college.“ Inſtead of imputing a breach of engagement to the 
licentiates, on account of their attempts to aboliſh the illegal 
bye-laws of the college, he encouraged them to proceed, by 
pointing out to them the very mode which the licentiates have 
adopted, 
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upon the college to accept from them a particular 
ſituation, and then to'aſk 'of them all that the 
law by that character gives you. If, when you 
became a licentiate, you took the oath, Dr. Stan- 
ger took, to obey the bye: laws and ſtatutes of 
the college; though it may be true, according to 
your argument, that you are by the ſtatutes of 
the college and the charter, properly underſtood, 
entitled to be a fellow, yet it does not lie in your 
mouth to ſay it, becauſe you ſhall not practiſe a 
cheat upon the college, by advancing upon the 
character that they have given you, a concluſion 
which was not intended, when that character 
was given you. Now, though I have no anxiety 
upon this part of the caſe, and rather indeed have 
been directed to paſs it by; yet let us ſee whether 
it be poſſible to avoid the inevitable concluſion 
of it in application to this caſe. This gentleman 
ſays, I do not build upon the character of licen- 
tiate, and therefore you cannot apply the ar- 
gument of eſtopel put upon Dr. Letch. My 
anſwer 1s: I can apply it, becauſe the eſtopel in 
Dr. Letch's caſe was his ſubſcription to the 
ſtatutes of the college, upon his being admitted a 
licentiate *. So has Dr. Stanger agreed, upon his 
oath, to abide by all the ſtatutes which he now 

comes 


* Dr. Letch had not ſubſcribed the bye-laws of the col- 
lege, nor been admitted a licentiate. See his caſe, Bur, Rep. 
b. 4. p- 2186. | 
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comes before your L ordſhip to impugn. He 
conſents to be bound by the ſtatutes of that cor- 
poration of which he is become a member; he 
admits that theſe bye- laws are wiſe and whole- 
ſome; it is true, he does not ſay that in his rule 
or by his counſel, but he does ſay it to the col- 
lege; for in the preamble to the paper he read 
to Sir George Baker, he ſays, that having ſtudied 
phyſic, taken his degree, and being a licentiate, 
he defires to be admitted ; and in order to entitle 
himſelf to be admitted, he calls upon them to 
admit him to examination ; therefore, I ſay, that 
ſuppoſing my friend could make it out that a 
mere ſtranger might come here to agitate the 
queſtion, which my friend ſeeks to agitate, as if 
this gentleman was a ſtranger; for ſuch is the 
form of the rule; he could not be permitted to 
agitate it as a licentiate of the college, becauſe, 
though the eſtopel in Dr. Letch's caſe differed 
from this caſe in this, reſpect, that Dr. Letch 
claimed the character of a fellow as the neceſſary 
conſequence of the character of a licentiate; 
yet the anſwer the court gave was: that he was 
eſtopped from going upon that legal conſequence; 
ſuppoſing it a legal conſequence, that you ſhould 
be a fellow becauſe you are a licentiate. We 
will not allow you to plead, that one is the con- 
ſequence of the other. Why would they not 
allow him to plead that one was the conſequence 
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of the other? Becauſe he had eee himſelf 
80 the oath he had taken as a licentiate Sj 11642150; 


Ale din with nl to d merits of the ih 
Mr. Serjeant Adair muſt here conſider Dr. Stan- 
ger as a mere ſtranger ; I have already, and I 
meant it candidly and fairly. I have done juſtice 
to this gentleman, who, I have no doubt, is a 
learned man, and a perſon of honour and cha- 
racter in his profeſſion; I am not inſtructed to 
make any inſinuation to the contrary, and your 
Lordſhip may be very ſure I ſhall feel no inclina- 
tion of that ſort myſelf; but Mr. Serjeant Adair 
diſrobes his client of all the reſpect that be- 
longs to him. He comes here, having ſtudied at 
Edinburgh, where I believe as much learning is 
to be acquired as any where. I wiſh other uni- 
verſities in Scotland would take care not to give 
teſtimonials of that learning, which they are as 
capable of inhaling as any inſtitutions in the world. 

1 wiſh 

* Mr. Erſkine appears to have been led ta this erroneous 
concluſion, by ſuppoſing that Lord Mansfield had uſed the 
expreſſion, of putting a cheat upon the college in the caſe of 
Dr. Letch; and from ſuppoſing that the engagement to ob- 
ſerve the NEE was conſidered by the judges as an eſtopel 
to a licentiate's claim to the fellowſhip, in both of which ſup- 
poſitions he was miſtaken. Dr. Letch was not a licentiate 
when he applied to be admitted a fellow ; and in the trials ſub- 


ſequent to his, the engagement was never alluded. to by the 
bench as an eſtopel. 
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1wiſh they would take care not to give teſtimonials 
of the learning of perſons, which has not been 
obtained under their o-n eye, and their own 
juriſdiction, and then we ſhould not hear reflec- 
tions of the ſort, which we ſometimes do hear, of 
any abuſe of thoſe noble inſtitutions. Mr. Serjeant 
Adair comes here and diſrobes Dr. Stanger of all 
the character that belongs to him; he does not 
come here as a man that has ſtudied at Edin- 
- burgh and encircled the globe in order to obtain 
learning; he does not claim any thing for him as 
a profeſſor of Greſham College; as being an 
uſeful phyſician, I have no doubt, of the Found- 
ling Hoſpital. No- but as I ſtated before, ac- 
cording to the ground upon which this claim is 
; made, all the tooth-drawers or bottle-conjurers to 
be found in London, all the vagabonds that can 
be vomited out of the allies and corners of this 


town, may come and make a riot at the door of 
| the college of phyſicians, and demand examina» 
tion. My friend ſhakes his head at this. I ſhould 
be glad to know what is to prevent them? 1 
. know a juſtice of peace would diſperſe them; 
* but I want to know what is to prevent any man 


demanding examination upon the footing of this 
rule, as applied to any man who will fay that he 
is fit. My friend ſays he does not come here a as 
a licentiate ; there is no antecedent, 


« Then 
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Then the queſtion is this; and I fancy T 

may ſoon relieve your Lordſhip from hearing me 
any longer; I admit it to be the duty of the col- 
lege to examine all that are fit. Then, have they 
a right to judge of the manner in which they ſhall 
ſet about that examination? Have they a right to 
make a bye-law which ſhall prevent frivolous 
and uſeleſs examinations? If they have a right to 
judge of fitneſs, have they not a right to point 
out certain modes of education by which that 
fitneſs 1 1s ee e to ah os oe hepa | 


* when 1 had the CHAP to. addieſs 5 
laſt to your Lordſhip, IJ certainly admitted, as I 
admit again, that nature every now and then, for 
reaſons that are inſcrutable, without ſtudy, and 
without thoſe preparations by which learning is 
alone to be acquired, ſends into the world cha- 
racters ſo extraordinary, that they outſtrip all that 
diligence is capable of acquiring. But then I 
add to that obſervation, that the inſtitutions of 
mankind are not made for theſe extraordinary 
phenomena, they are made for the ordinary re- 
gulation of human affairs, and for man in his 
ordinary ſtate. Lord Mansfield is ſuppoſed to 
have thrown out, that he diſliked the bye-laws as 
they now ſtand. Nothing like it. The bye-law 
that Lord Mansfield 'glanced at, when he faid 
* might have excluded a Boerhaave, was a 

bye- law 
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bye-law which then exiſted, that a man-muſt be 

a Briton by birth. Lord Mansfield thought that 
was not a reaſonable bye-law, at leaſt, he makes 
uſe of this expreſſion. After having ſtated that 
a Boerhaave might have been excluded, he ſays, 
© If their bye-laws interfere with their exerciſing 
their own judgment, or prevent them from re- 
* ceiving into their body perſons known, or 
© thought by them to be really fit and qualified, 
* ſuch bye-laws require regulation ; ſuch of them 
indeed as only require a proper education, and, 
aa a ſufficient degree of ſkill and qualification, may 
© be ſtill retained.” 


Now, what is the bye-law in queſtion? 
There are eſtabliſhments of learning in this coun- 
try, the univerſities, which your Lordſhips very 
well know, cannot be kept up. unleſs ſome ſort 
of privileges are conferred. upon them. I ſhould 
be glad to know who would devote himſelf to the 
diſcipline of a college? Who would ſhut himſelf 
up within thoſe walls, and devote his youth to 
the ſevere examinations which take place at the 
univerſities, with reſpect to thoſe who really go 
there for the purpoſe of learning? I admit there 
are many others, men of high rank and quality, 
that may be let looſe from that ſort of diſcipline ; 


but it would not be fair to the univerſity, to ſay, 
+ i that 


e 
that chere is not a wholefome diſcipline there, 
No man would go to theſe ſeminaries if be did 
not derive advantage from them; and-he does 
derive advantage in all learned profeſſions. 


« If he does not derive advantage in the ſtudy 
of the law, he derives the advantage of being 
entitled to be called to the bar at an earlier pe- 
riod. In the church, perſons are not ordained at 
all, by moſt of the biſhops, unleſs of one or other of 
the univerſities. Would a mandamus go to the 
Biſhop of London if he refuſed ordination to a 
perſon who ſet forth his learning, but had not 
been at either of the univerſities, and was there- 
fore rejected? But have the college of phyſicians 
done that? No; they have done no more than 
this—if you have been at the univerfity, and have 
acquired a degree and teftimonials, without diſ- 
penſation, we preſume that you are learned from 
the place from whence you came, and the diſ- 
cipline you have been engaged in, and we ex- 
amine you at once; but if you have not, do we 
reject you ? No; but we require that you ſhould be 
introduced for examination by ſome one of the fellows 
of the college, and then we will examine you *. Is it 
conſiſtent with common ſenſe to ſay, that there 
is any thing unreaſonable in that ? 
| « I ſhall 
See. p. 139 of this Work. 
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„I ſhall be replied to, no doubt, here, by ſome 
of the learned benchers of the ſocieties of the 


law. I have the honour to be in that ſituation 
myſelf. I ſhould be extremely forry, and, I am 
perſuaded, my learned friends would be equally 


ſo, in the exerciſe. of a juriſdiction, very much 


reſembling this juriſdiction, to be impeached to 
day. I profeſs here, publicly, that I ſhould not 
only be ſorry, but very much alarmed, if, in the 
ſituation I ſtand in, as a bencher of one of the inns 
of court, I was capable of aſſenting to, or en- 
forcing a regulation, which I conceived to be 
unreaſonable ; but I have joined with all others 
in this regulation ; a much ſeverer regulation it 1s 
than that of the college of phyſicians, becauſe it 
applies to all perſons, whereas theirs does not 


apply to perſons who come from the learned 


univerſities *, and bring their teſtimonials from 
| thence; but we, who ought to be acquainted 
with the rules and principles of juſtice, and who 
ſhould carry. along with us ſome knowledge of 

the 


>» 


* The freedom of a few, from this regulation, is the only 
circumſtance which renders it a grievance to the great body of 
phyſicians. If all were to be propoſed, no one could complain: 
but as the college is now conſtituted, phyſicians who have not 
been educated in the Engliſh univerſities can only be propoſed 
by thoſe who have, (or the few they have admitted through 
favour) and who are, in general, averſe to their admiſſion, and 
have an intereſt in declining to propoſe them. 


T2 


—— — — — = I * 
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the policy of law, have made ſuch a rule; and, if 
we have acted illegally, we have very little 
apology. Your Lordſhips have the ſame authority 
aſſembled in your judicial capacity, as judges over 
our voluntary ſocieties, as you have over a college 
by mandamus. I apprehend, if a perſon were to 
apply to your Lordſhips, and ſay, I have been 
rejected at Lincoln's Inn. Why? Becauſe I could 
find nobody who would give in my name to the 
benchers to be called to the bar. You would 
reject ſuch petition with indignation ; you would 
ſay, that thoſe learned bodies who have a jurif- 
diction exactly ſimilar, only, that it is directed and 
referred to a different profeſſion in the regulation, 
and in the learning and integrity of the members 
of which, the public have a ſimilar intereſt, inaſ- 
much as they exerciſe a profeſſion very important 
in every view of it; your Lordſhips would ſay, 
that he ought not to be admitted, who-could not 

find one perſon to propoſe him as fit to be ex- 
amined ; (and that is all that we are here con- 
tending for) becauſe if a man can find any one 
fellow of the college to propoſe him, he may be 
admitted, provided they think him fit. 
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Now I will conſent to the learned Serjeant 
making this rule abſolute, if he can prove that 
this bye-law is unreaſonable ; for we are here 
upon the reaſonableneſs of the bye-law. I read 

that 


P 


* 


] 
j 
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that part of the charter which gives them au- 
thority to make bye- laws, and I defy the wit or 


imagination of man to put another queſtion upon 


the court here, than Whether this claſs of bye- 
laws, taken altogether, be unreaſonable? I conſent 
to the rule being made abſolute, if any one of my 
friends, or all of them together, can, in their ima- 
gination; I do not appeal to any experience they 
can bring; but if they can in their imaginations, 
however fertile they may be, figure to themſelves 
an inconvenience that may ariſe from them. 
They may ſay, Oh, there may be a conſpiracy 
which may exclude a virtuous and enlightened 
man ! Setting aſide the main improbability, that 
members of a learned body could league themſelves in a 
conſhiracy ſo baſe and ſo ſcandalous, as to refuſe to 
examine a man firofoſed to them by one of their own 
order, under their own laws *, from a profeſſional 
jealouſy , leſt they ſhould be eclipſed by that 
perſon. As the licentiates can practiſe, as well 
as members of the college, all rivalry is at an end, 
as they cannot exclude any perſon, who1 is fit, from 
the practice of phyſic. 


Then are they not truſted with the deter- 
mination of what is fit? Can your Lordſhips ex- 


amine 
The eloquent advocate little thought that his clients would 
deſerve the opprobrium he ſo juſtly attached to ſuch conduct. 


Or from any other illiberal motive, inconſiſtent with their | 
plighted engagement, might have been added. 


. . , | 


amine the principles upon which they decide? 
Can you look at the evidence of the learning 
produced to them? Can you examine the theſis 
which a learned phyſician chooſes to give in? 
Can you look at his grammar? Can you look at 
his Latin or Greek? Can you examine his ſkill 
in any of the branches of phyſic ? Why, if he is 
as learned as Eſculapius, theſe perſons undoubt- 
edly, by a majority, could reject him as: unfit, and 
then there is an end of it, even if he could carry 
the point before the court to day. And yet what 
is the argument, that, when bowing to the great 
learning and ability of Lord Mansfield upon that 
_ occaſion, when the college having no other end 
and object in the world; and what other end and 
object can they have, than the regulation of a 
profeſſion, which I will ſay and let Dr. Stanger 
take part of the honour if he pleaſes; a profeſſion 
which not only preſerves the health of our re- 
lations and friends, and gives greater ſecurity to 
human life, but which 1 ſay, alſo gives us a claſs 
of men who are an ornament to fociety and to 
this country, with a knowledge of the languages 
and the various branches of philoſophy, which 
gives that inſight into nature and its works which 
are acquired in the learned inſtitutions, which 
now are to be broken down, and all ſort of per- 
ſons are to be ſuffered to do— What? Not to prac- 
tiſe phyſic, for they practiſe it already, but they 
are 
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are to be let in for the purpoſe of governing one 
of the wiſeſt and the moſt learned bodies; of go- 
verning men who, one and all of them, almoſt, are 
deeply {killed in every thing that learning and 
ſcience have brought forth in any age; and yet, 
forſooth, it is to be conſidered, as if the charter 
and acts of parliament were likely to ſuffer, be- 
cauſe a man has kept his learning ſo much to 
himſelf, that nobody could ever find it out, ſo as 
to be able to think it was wiſe or decent to pro- 
poſe him; or elſe, that he is ſuch a phenomenon 
in human ſhape, that there muſt be a conſpiracy 
among them to keep him out, leſt he ſhould 
eclipſe them all. I am ſure Dr. Stanger does not 
wiſh to repreſent himſelf as ſuch a perſon; but I 
am certain that if Dr. Stanger would have ap- 
plied to the college, as men of the firſt learning 
in every age have applied to it, he would have 
been admitted. _ | 


« We are upon a charter which has exiſted 
for above two hundred years, the words of 
which will bear the conſtruction, and no man 
can refuſe them the conſtruction which we put 
upon them. It is admitted that the licentiates 
are a body created by the college, and ſubordi- 
nate to them. That they are not becauſe licen- 
tiates entitled to be fellows, but there reſts an 
examination in the college before they lift them 

up 
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up to that ſituation. Then look at the uſage; 
your Lordſhips did ſo in the caſe of Liverpool; 
your Lordſhips have done ſo in all the caſes of 
that deſcription; you have ſaid, that whenever 
the words of any inſtitution will bear it, you 
muſt go back, as near as you can, to the time 
when that inſtitution was created. This is not 
an inſtitution for the purpoſe of collecting toge- 
ther ſome low vulgar corporation, extremely 
likely to miſunderſtand the law, and not leſs 
likely to abuſe it, though they underſtood it; 
your Lordſhips will not be apt ſo to ſuppoſe. 
concerning this learned body, leſs ſtill would you 
expect, that in the reign of Charles the Second 
it ſhould be made a fort of charge upon' the 
college; that they had departed from their own 
inſtitution; that they had ſuffered perſons not 
_ educated in the ſeminaries of learning, to come 
into their degree; and that therefore, a letter, 
which I take to be a grave piece of evidence for 
your Lordſhips conſideration, though not as legal 
evidence, that the King's Majeſty, fitting in 
Council, adviſed by thoſe in whom the law truſts, 
and who are generally perſons the moſt eminent 
for learning, and who could have no intereſt in 
adviſing the king to iſſue a command which was 
not only beyond his juriſdiction, but contrary to 
law and the ordinances of the ſtate; but your 
Lordſhips find, the King ſends a letter to the 

college, 
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college, and there is a regular entry in the books 
of the college, paying a reſpect and obedience to 
this letter“. 


WES Lorditip finds, from that time, a long 
liſt of the moſt eminent perſons, not qualified 
according to the rigorous letter of the former 
bye-laws, but coming in by courteſy and comi- 
ty, before there was this bye-law made; and 
at laſt, when the caſes of Dr. Letch and Dr. 
Fothergill came before the court, when that bye- 
law ſtood which required a perſon to be a Briton 
by birth, when ſome obſervations fell from 
Lord Mansfield, which deſerved the greateſt at- 
tention and conſideration; the college of phyſi- 
cians had a meeting, they conſulted Mr. Yorke, 
my Lord Camden 'then Mr. Pratt; and the 
ſtatutes were ' made which I read to N Lord- 


ſhip upon a nr e 


«© Theſe ſtatutes were drawn up by a perſon, 
highly eminent, as your Lordſhip knows, for all 
learning, and for every virtue, whom I do not 
name, _—_ becauſe of his near relation to one of 

your 

* That letter did not abſolutely require education in the 
Engliſh univerfiries, incorporation in either of them was ſuffi- 
cient, If the college merited reproach for having admitted 


ſome uneducated perſons, what do they merit for excluding 
the beſt educated phyſicians within their juriſdiction? 
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your Lordſhips now upon the bench “*. Under 
theſe circumſtances, and particularly as I was 
heard before, I will not trouble your Lordſhip 
any further. I conceive there is no other queſtion 
here at all before the court, than whether the 
bye-laws are reaſonable or unreaſonable? That 
this gentleman claims not as a licentiate, but as 
any indifferent perſon, My propoſition is, that 
it is reaſonable the college ſhould ſay, if you are 
of the univerſities we will examine you at once; 
if not of the univerſities, we do not refuſe to 
examine you, but we conſider it reaſonable to 
point out the mode in which that examination 
ſhould go forward, otherwiſe we muſt, examine 
all the world, and we conceive that the regula- 
tion which we have impoſed, in order to prevent 
trivolous examinations, is not inconſiſtent with 
the reaſonable exerciſe of diſcretion; and which, 
therefore, is warranted by the charter, and which 
entitles us to make theſe ſtatutes.” 


Mr. Gibbs. © I am alfo of counſel in this caſe, 
for the college of phyſicians, who reſiſt this rule; 
and to thoſe topics which my learned Friend has 
ſo clearly, acutely, and eloquently treated, it 1s 
impoſſible for me to add any thing. I fhall 

ym ; trouble 


* He meant Dr, Lawrence, prefident of the college when 
theſe bye-laws were made, and father to Mr. Juſtice Lawrence, 
one of the judges of their legality. 


rt 


trouble your Lordſhip, very thortly, with ftating 
only what I take to be the points in ifſue between 
us, upon what Dr. Stanger, who applies for this 
rule, muſt found his claim, if it be founded on 
any thing; and I ſhall ſhortly ſtate, what anſwer 
we have to give to that claim. Your Lordſhip 
will not ſuppoſe me to. deſert any of thoſe topics, 
which my friend has fo ably infifted upon, be- 
cauſe I omit them, I omit them becauſe I am 
ſenſible I can add nothing to what he has faid— 
What is it Dr. Stanger aſks of your Lordſhips? It 
is not, that he may be admitted to all the privi- 
leges of practifing phyſic in London; but that he 
may be.received among thoſe who are'to govern 
the practiſers of it. | 


There are two queſtions, as it ſeems to _ 
which ariſe in this caſe. 


« Firſt,» Whether: Den Saag an 
to what he aſks, independent of the bye-law? 
And, | | 


« Secondly, Whether, ſuppoſing he had that 
title, it be not reſtrained by the bye-laws? Theſe 
two queſtions are, your Lordſhip ſees, perfectly 
independent of each other; for though this bye- 
law were notoriouſly bad upon the face of it, and 
though if it were good, and Dr. Stanger had any 
other title, this bye-law might break in upon that 

title ; 
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title; yet though the bye-law be bad, it does not 
follow from thence that Dr. Stanger has a title 
to what he aſks; he muſt ſhew- a title which 
would give him a right to what e ee * 
poſing this U never had been made. 


6 ſhall take the eas firſt at of the 
bye · law I ſubmit with great deference” to the 
court, that upon the true conſtruction of the 
charter and the ſtatutes, as explained by the 


uſage, there are two different deſcriptions of 


men, raiſed by this charter confirmed by the 
ſtatutes; there are, firſt, fellows, who are to form 
the body corporate; there are, next, the licen- 
tiates, who are a ſeparate body from the fellows, 
and who are to be licenſed by the fellows to 
practiſe; we are not intereſted in mooting the 
queſtion at preſent, Whether a licentiate be, or 
be not, abſolutely entitled to an examination, 
and to a conſequent admiſſion if he be found fit 
for the practice of phyſic? Perhaps he may; Dr. 
Stanger has applied for, and he has received that 
licence; no queſtion, therefore, ariſes upon that 
part of the caſe. 


With reſpect to the fellows, the queſtion is 
a very different one, and I humbly inſiſt before 
your Lordſhips, that thoſe who are candidates for 
the fellowſhip of the college, are eligible to be 


elected by the fellows; that there is a diſcretion 


repoſed 
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repoſed in the fellows by the charter, and by the 
ſtatute explained by the uſage, as to how many 
they will receive into their body, and whom they 
will receive; a diſcretion to be exerciſed honeſtly, 
as every diſcretion is, where it is repoſed by the law 
in any ſet of men; and for the diſhoneſt or corrupt 
exerciſe of which, the college, or thoſe, who may ſo 
diſhoneſtly or corruptly exerciſe it, are puniſhable; 
but ſtill there is a diſcretion repoſed in them, and 
in the exerciſe of that diſcretion, I ſubmit they 
cannot be controlled, unleſs it can be ſhewn 
that they have acted corruptly. I ſhall contend 
this upon the words of the charter, ſupported 
by the ſtatute, confirmed and explained by the 
uſage. | | 


* By the words of the charter it is declared, 
that the ſix perſons therein named; the words are, 
quæ quo facilius rite peragi poſſint memoratis 
* doctoribus,” then they are mentioned, medicis 
conceſſimus quod ipſi omneſque homines ejuſ- 
dem facultatis de et in civitate prædicta ſint in 
re et nomine unum corpus et communitas per- 
* petua five collegium perpetuum;' this 1s the 
part upon which my friends found their argu- 
ment. In a ſubſequent part of the charter, your 
Lordſhip will ſee theſe words, conceſſimus 
etiam eiſdem præſidenti et collegio ſeu commu- 
*nitati et ſucceſſoribus ſuis, quod, nemo in dicta 
civitate aut per ſeptem milliaria in circuitu 

| * ejuſdem 
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< ejuſdem exerceat diftam facultatem, niſi ad hoc 
per dictum præſidentem et communitatem ſeu 
ſucceſſores eorum qui pro tempore fuerint ad- 
miſſus fit per ejuſdem præſidentis et collegii 
© literas ſigillo ſuo communi ſigillatas; and ſo on. 


e In the ſecond act of parliament, the four- 
teenth and fifteenth of Henry VIII, which is 
ſtated by the learned gentlemen (though the 
whole of it is not ſtated by their affidavit) there is 
a deſcription given of thoſe men who ſhall be 
licenſed to practiſe phyſic— That no perſon of 
© the ſaid politic body and commonalty aforeſaid 
© be ſuffered to exerciſe and practiſe phyſic, but 
only thoſe perſons that be profound, ſad, and 
* diſcreet, groundly learned, and deeply ſtudied 
in phyſic.“ Here is one deſcription applied to 
all the perſons to whom this charter, or theſe 
ſtatutes, are applicable; all the fellows, as well as 
licentiates, are to be profound, ſad, and diſcreet, 
groundly learned, and deeply ſtudied in phyſic. 
There are no diſtinctions between the qualification ne- 
ceſſary for the members of the college, and thoſe t0 
whom the members of the college may grant licences 
to firaftiſe ſilyſic; all are to be equally learned*. 
I am now, your Lordſhip ſees, upon the point, 
wy | e 

* If this be the true conſtruction, how can the college juſtify 


having granted licences to partial and inferior practitioners, to 
oculiſts, to women ? 


= 


[ 287. J 
that there are preſcribed and deſignated by the 


law, two ſets of men, one of whom are the cor- 
poration, the other are thoſe to whom the cor- 
poration may grant licences to practiſe phyſic, 
and to all of them this deſcription of learning 
equally applies. 


« Your Lordſhips ſee at once, that if they 
were all entitled to be of one claſs, there could 
be no reaſon whatever for creating two claſſes by 
the ſtatute; if all are to be fellows, all will be 
licenſers, and there will be none to be licenſed; 
and therefore, although perhaps ſome verbal ar- 
gument may be raiſed by my learned friends 
upon ſome parts of the ſtatute, which ſay, that 
theſe fix, and the other men practiſing phyſic, 
ſhall be a body corporate; yet I humbly inſiſt 
before your Lordſhip, that looking to that word 
with the reſt. of the charter, and other parts of 
the ſtatute which apply to the ſame ſubject; it 
is evident that thoſe who granted that charter, 
and thoſe who enacted that ſtatute, looked to a 
body of men all of them poſſeſſed (I do not mean 
of the ſame degree of learning exactly) but poſ- 
ſeſſed of that degree which was ſufficient by the 
ftatute to entitle them to either quality; and that 
there were to be thoſe two diſtin& bodies of 
men, all of whom were to have this qualification; 
one were to be the corporation, to be fellows, the 

other 
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other were to be the body, whom the fellows 
were to licenſe *. 

* Then what is become of the argument upon 
which my friend is to build his claim, that they 
are entitled to be fellows. They ſay Dr. Stanger 
is entitled to be a fellow, becauſe he ſwears him- 
ſelf to be a man, profound, ſad, diſcreet, ground- 
ly learned, and deeply ſtudied in phyſic; why 
that is the deſcription of all the men to whom 
licences are to be granted; and if that gives him 
a title to be admitted into the college, then it 
was perfectly nugatory in thoſe that paſſed this 
charter, and thoſe. ſtatutes, to ſay they ſhould 
licenſe other perſons; becauſe by this argument 
there would be none but themſelves: it could 
not be their intention, when they point out that 
there ſhould be two deſcriptions of men, that 
they ſhould be all blended into one, and that the 

* 15 latter 


* If it were admitted that two claſſes are created by the 
charter and ſtatute, the members of each of which muſt be 
poſſeſſed of all the qualifications requiſite for either; and that 


the mode, by which the ſucceſſion was intended to be kept up, 


is ſo obſcure, that a diſcretionary power .of admitting mem- 


bers may be preſumed to be veſted in the exiſting corpora- 


tors, does it follow that ſuch diſcretion is intirely arbitrary? 


| Ovght it not to be governed by principles conſiſtent with the 


intent and nature of the grant, and the utility and permanency 
of the inſtitution? Is not a corporation exerciſing ſuch diſ- 
cretion, legally controllable, if it deviates groſsly from theſe 
efſential principles? 


[ 089 } : 


uſeleſs, becauſe, whenever they pleaſed, they 
might become of the former deſeription “. 


« Hitherto I haye been arguing only upon the 
words of the ſtatute, that there are two different 
deſcriptions of men pointed out by it; I think 
the contrary cannot be contended upon the 
words of the ſtatute; but if I wanted any addi- 
tion to my argument, I have the deciſion of this 
court upon it this court determined in the caſe 
of the King, v. Dr. Aſkew, and in Dr. Fother- 
gill's cafe, that there were two deſeriptions of 
men, that the fellows arid licentiates were diſſe- 
rent bodies of men; if ſo, it is impoſſible not 
only that the licentiates ſhould claim ipſo facto, 
as licentiates, to be fellows, but that it can be 
contended that all thoſe who are qualified to be 


licentiates, are qualified alſo» to be fellows; and 


that is what they muſt contend, if they contend 
any thing upon the words of the ſtatute, becauſe 
the words of the ſtatute require the ſame qualifi- 
cation for licentiates that they ſhall be groundly 
learned, and deeply ſtudied in phyſic. 

| | „ I have 


* It is obvious that the perſons who might be allowed to 
practiſe, without being intitled to incorporation, were partial 
and inferior practiſers. See p. 49—102. 


U 
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I have not only the words of tbe charter, 
and this deciſion of the court of King's Bench, 
but I have the recognition of Dr. Stanger him- 
ſelf, that there is this diviſion of perſons pointed 
out by the ſtatute; he having himſelf been ad- 
mitted as a licentiate, having accepted that 
licence under which he has practiſed for the laſt 
ſeven or eight years, pointing him out at his own 
requeſt as a man who was entitled - not to be 
a fellow of the college, but entitled to praftiſe 
phyſic on account of the learning that he had 
acquired in the profeſſion which he exerciſed—I 
diſpute not that learning; I agree in all the 
commendations which Mr. Erſkine has beſtowed 
upon Dr. Stanger, and which I dare ſay he de- 
ſerves, but I deſire that he may not in conſe- 
quence of theſe qualifications which entitle him 
to be admitted to one thing, be admitted to ano- 
ther; I admit they entitle him to practiſe phyſic, 
but I contend they do not give him a right to 
be a fellow, not only are the words of the 
ſtatute, the judgment of the court of King's 
Bench, the recognition of Dr. Stanger himſelf, 
but there is a uſage of more than two hundred 
years, in ſupport of that conſtruction which I 
put upon the charter. Your Lordſhip ſees I am 
inſiſting now, that the fellows are eligible by the 
tellows, that it is in the diſcretion of the fel- 
lows 


ERS» es -: bros fare be uy; 0 4 
wy _ 8 22 — * 2 P = — N J _ 3 
— 4 "Rl 5 Rn ommmny vo; 4.007, 4 DARES ag” 2 
n Ran. . ˙ A wg ph nr — 


n 

N 
* * 

e. rae 


a n 'Y 

: W 

2 PET 88 2 
7 


* 
5 ö 
1 7 
2 


5 A 
7 
* 
V2 
«5 
bm F 
l { 
+= 
+, 
* Y 
- s 
= i 
_—_ 
LI. 
4 
= "5 
5- **h 
4 
- » 1 2 
= * 4 
N 
3 : 
£-"% 
10 * 
1 
n 
2 
/ 
+ . 
ik; 
- 10 
a : 
© = 
7＋ 7 
N 
> = 
_ 
_ 
, 
- * 
2 
« 
* 1% 
r 
_— 
— 
"4 
. 
21 
Fo 
F 
f 
- 
by 
* 
9 
8 
8 
- 
f 
3 
A 
1 
x V 
F fs 
— 5 
£ 
4 
3 
_ 
* 
e 
= 
— 
5 
— K 
r 
3 
* 
. 
— 
, 
_ 
$7 
*. 8 
=_z 
_— -- 
* + 
E 
r 
757 
4 2 
+ Y 
EP. 
N. 
3 A 
OI iS 
o bs, — 
. 
a 402 
= 
g* * * 
_— 
__ ©. 
—_ 
1 
+ 
_ - 1 
* 3 1 
80 1 
_ = 
&Y 8 
2 
3 * 7 
py K 
1 
4 RT 
3 
N AF N 
be” * 
. 2 
72 "2 
1 -— 
hk v8 
-* "cf 
© I 
8 
Fa L 
"ir TE 
mY 
' 6" 
5 5 
— 
<= 
+. 
A _ 
es = 
85 + = 
— 1 il 
+: 
„ 3 
by 3 
"© B P 
r 
WS 5 
* 9 
2 3 2 
* 1 
\ ; P 
. 

8 4 
1 
_— as 
—_— 
YE 2 
2X hy "bo 
8 »H 
> Re 
-* 
FS By 
| Ts * 

LY 
+ — 
A 4 
es . 
— 44 1 
+ 3% N 
ki. 81 
No 
83 
Ne 
LOSS 
a * 
2 
* 
1 
9 
228 
2 
* 
7 Vx 
+ 
+4 
* 
= 
1 
4 
1 
2 


7 
* 
3 
— 
*. 
"MH 
2 
4 
1 
T% 
* 
F 1 
2 * 
* 
2 
** 
2 
* 
3 
2 
* 


[ Wet ] '. | 
lows to ſay whom and how many they will 


chooſe. There is nothing in the charter wich 


points out any particular qualification which 
ſhould entitle a man to be à fellow; the qualifi- 
cation in the charter goes to thoſe: who ſhall be 
licenſed as well as fellows; there is, therefore, no 
diſtinguiſhing qualification pointed out to be 4 
fellow, it is not pointed out of what number the 
college ſhould conſiſt; and, therefore, I contend it 


is diſcretionary in them, to 5 of n and ww 


what mms it ſhall FORE? Fo 


% Now . nin been the ade Dr. Git: 
borne ſwears that after a perſon has been in the 
claſs or order of candidates for one year, and has 
in all things conformed to the ſtatutes of the ſaid 
college or commonalty, he may be propoſed by 
the preſident of the college or commonalty, to 
the ordinary greater meeting of the ſaid! college 
or community, to be admitted a fellow, and if 
approved by the majority of fellows then preſent; 


* Were that the caſe, the licentiates admitted, ſpeciali 
gratia, if a majority, might keep out the graduates of the 
Engliſh univerſities; “ but it is not an arbitrary oer, but a 
&* howwer coupled with a truſt; they are bound to admit every perſon 
% whom uon examination they think fit to be admitted, within the 


« deſerifetion of the charter, and the at of E tohich con · 


firms it.” Lord Mansfield, ſee p. 101. 
v2 


” E 


he may be admitted. Can there poſſibly be a 
plainer deſcription of an election than this? He 
cannot be admitted, unleſs he is approved of by 
the majority. Is there any inſtance; in which a 
man has ever thruſt himſelf upon the college by 
any pretenſions whatever, and obliged them to 
admit him to this office (which Dr. Stanger now 
claims to be admitted to) without the approba- 
tion of the majority of the fellows, which is an 
election? Then T have the words of the ſtatute, I 
have the judgment of the King's Bench, I have 
the recognition of Dr. Stanger, I have the uſage 
of more than two hundred years, that there are 
two ſeparate bodies in this college. I have the 
ufage of more than two hundred years to prove, 
that there are two ſeparate bodies of men in 
the contemplation of this charter, one the mem- 
bers of the corporation, the other that ſet of men 
whom the corporation are to licence, and that 
thoſe who are members of the college, have 
never from the time of paſſing this charter to the 
preſent time, been thruſt upon the college with” 
out the conſent and approbation of FRE majority 
of the college, which is an election“. * 


"0M This 


Pr. Stenger did not claim to be admitted We an 
election, but by an election, provided he gave all the teſts of 
fitneſs, which the charter and act of parliament, or the * 
regulations of the college, require. 
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This uſage would, I ſhould conceive, if the. 
words of the charter were doubtful, be con- 
cluſive upon your Lordſhips, in your conſtruttion 
of it; now it is impoſſible to ſay that the words 
of the charter are clear upon the ſubject; it 1s 
impoſſible to ſay, that there are not theſe two 
bodies of men, the fellows and the licentiates; 
it is Impoſſible to ſay, that the charter points out 
any diſtinction as to qualification between the 
fellows and the licentiates; it is impoſſible to 
ſay, that the charter clearly deſignates who ſhall 
be fellows, and who ſhall upon application be ad- 
mitted as of right into the fellowſhip; to-ſay no 
more of it, the matter at leaſt remains in great 
ambiguity, in great doubt. Then your Lordſhips 
will conſtrue this charter, as you have always 
conſtrued ancient charters; you will look to the 
uſage; you will ſee whether ſuch a right as is 
now contended for, has ever with ſucceſs been 
contended for heretofore; you will look at the 
manner in which fellows have - heretofore been 
admitted; that is the rule by which the court 
always conducts itſelf in conſtruing ancient char- 
ters. Then you will ſee that no man has ever been 
admitted to this right, in the way in which Dr. 
Stanger claims it, but that the college have always 
exerciſed a diſcretion, and if they have a right to 
exerciſe a, diſcretion, as to whom they will or 
will not admit, then they are in the preciſe caſe 


of 


oP 


| of a corporation conſiſting of an indefinite body, 
without any particular qualification, that entitles 
a certain deſcription of men to be received into 
that body; ' conſequently thoſe that apply are eli- 
gible into this body, as they are into any other 
indefinite corporation, they cannot be elected 
without having a certain qualification; having 
that qualification, it is in the diſeretion of the 
college, whether they will or not admit them. 


— 


© In what a fituation would this college be, 

if it were otherwiſe, if every man, for I defy 
them to find a diſtin&tion in the charter, between 
the qualification between à fellow and a licen- 
tiate. If every man - practiſing phyſic within 
London, and ſeven miles round it, was entitled 
to be admitted into this college, and to be one of 
the governors of it, does your Lordſhip think 
that the firſt object with thoſe, who now with fo 
much credit to themſelves, and ſo much benefit 
to the public, remain fellows of this ſociety, 
would not be to get out of it“? Would any of the 
benefits of this inſtitution remain to the public, 
if this conſtruction were put upon the charter? 
* Mr. Gibbs maintains that the ſame requiſites of character, 
learning, and fkill, are neceffary for a licence that are neceſſary 
for the fellowſhip, and yet concludes, that the actual fellows of 
the college would be degraded by the admiſſion of licentiates, 


with attainments equal to their own, provided theſe attain- 
ments were not acquired at Oxford or Cambridge. 


„ 
y 
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And if the words of the charter do not nocurldy 
bind your Lordſhips to ſuch a-conftruftion; if 
there is the ſmalleſt degree of doubt upon it; and 
if there has been a uſage ſupporting the con- 
ſtruction, which I humbly conceive is the true 
one, I am ſure your 1 will feel ang 
bound to e . that . 160 


We du Lilia perceives that I ion view: 

arguing this, now wholly independent, of the 
bye-law ; J have been conſidering whether if no 
ſuch bye-law had ever paſſed, Dr. Stanger, ſup- 
poſing him to be a man groundly learned, and 
deeply ſtudied in phyſic (which I — to 


be) could make out a title to be admitte | into 


this ſociety; but ſuppoſing for a moment that 
Dr. Stanger could make out a title to admiſſion 
into this college, if it were not for theſe bye- 
laws (which I ſhall never MO a 
court "y wah * are en ee | 


Ys << The firſt is, that no gerſun ſhall 1 adiniittend 


into the order or claſs of fellows of the ſaid col- 
lege or commonalty, unleſs he ſhall have been a 


candidate for a year. Is it unreaſonable that 
before a man be admitted to ſuch an important 
truſt; to be one of the governors of this college, 


that he ſhould have propoſed himſelf as a candi- 
date for a. year, in order that the ſociety may 
have 


. 


== 


have ſome time to make enquiries concerning 
him. If that be a good bye-law, the preſent ap- 
plication: muſt fall to the ground, becauſe the 
preſent application is not, that he ſhould be ad- 
mitted into the order of candidates, but that he 
5 ſhould be admitted immediately to examination“. 
| And your Lordſhip cannot direct this rule to go, 
without deciding, that if he be found in the 
words of the ſtatute, groundly learned, and deep- | 
ly ſtudied in phyſic, he muſt be admitted; now 
ſuppoſing this bye-law; to be good, Dr. Stanger's 
application ſhould have been, that we place him 
upon the order of candidates; but he defires that 
he + 60 be immediately examined, whether he 
may not be admitted into the e 
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* am leſs Wikis upon this ſubject feel- 
ing ſo ſtrongly as I do upon the merits, and 1 
agree with my learned friend, Mr. Erſkine, 
whom [I follow in ſaying, that it is more defirable, 
perhaps, for all parties, that the main point 
ſhould be decided, than that they ſhauld be 
turned round upon an application of this ſort; 
except on this account, that your Lordſhip could 
minds grant this rule, as it is naw "PR with- 

| | | F out 


* Examination for the Auen ie precedes admiſſion into 
the claſs of candidates, a probationary ſtate, which the licen- 
tiates never objected to. Dr. Stanger's firſt application was to 

| be examined for admiffion into "me order of candidates. Sec 


PORES. 
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out deciding . that that bye- law, in ſhort,” that 
_ every one of thoſe bye-laws, are bad. 


Mr. Fuftice Lawrence. It ſeems to me to 
amount only to this; that a perſon who is quali- 
fed to become a candidate, cannot WW: this _ 
law become a candidate,” „ e fro efron 

Lord Tab * We his not admit attornies, 
unleſs their names have: been for a term * up 
outſide of the a ei Þot = 


Mr. Sevjeas Adair. N Nobody Sandia bg pro 
priety of that,” 


Mr. Gibbs. « Then I come to the other queſ- 
tion—Whether this be or not a reaſonable bye- 
law; if it be not a reaſonable bye-law, and if Dr. 
Stanger had upon the general ground the right 
he contends for, the ſubmiſſion tothe regulation, 
from the time of Henry VIII. almoſt to the pre- 
ſent time, demonſtrates that, without this bye-law, 
men of this A 9: have no right to be ad 
mitted. 


„If we go back ſo far as the reign of Henry 
the VIII. we find, that in the act of the third of 
Henry VIII. which my friends have ſet forth in 
their affidavit; though they have not ſet forth 
that part, it is enacted, that no perſon ſhall prac- 

tiſe 


11 
tiſe as a phyſician in London, or within ſeven 
miles, until he have been examined, according to 
a form therein- mentioned and preſcribed. And 
it is declared, that that act, or any thing therein 
contained, ſhall not be prejudicial to the uni- 
verſities of Oxford and Cambridge. And in the 
fourteenth and fifteenth of Henry VIII. it is en- 
acted— That no perſon from thenceforth ſhould 
be ſuffered to exerciſe or practiſe phyſic through 
England, until ſuch time as he ſhould be ex- 
amined at London by the preſident of the ſaid 
college, and three of the elects thereof, and have 
from them letters teſtimonial of their approba- 
tion, unleſs a graduate of Oxford or Cambridge, 
who has accompliſhed all things for his form, 
without any grace. We have no document-upon 
the | ſubject from that period, till the time 1 
* II. 


757 Then your n comes to the letter of 
Charles II. in which the king reproves them for 
having admitted people who were not graduates 
of the univerſities of Oxford or Cambridge, and 
dire&s them for the future not to ele& any who 
were not ſuch; and they accede to that direc- 
tion *. Either this was or was not a good re- 
gulation of theirs. If it was a youu regulation, 

Foy 7 | then 

* This mandate was ſent to ſecure 8 adminiſtration of the 

oaths of allegiance and ſupremacy to ſuch as might be admitted 


fellous. 


1 8 ] 1 
then this is a good bye- law. If it was not a good 
regulation, ſo as to reſtrain inchoate rights, it is 
moſt ſtrong and concluſive evidence that there 
had always been the conſtruction put upon the 
charter which I have had the honour of putting 
upon it to day; namely, that it was wholly dif- 
cretionary in the body whom they would admit 
into it, and that they might lay down rules for 
regulating the diſcretion repoſed in them. It ap- 
pears to me, that the facts I am now ſtating, 
ſtrongly ſupport this argument, that from the time 
of Henry VIII. down to the prefent period, it 
has been conſidered as diſcretionary in the col 
lege to admit whom they pleaſe ; and Charles II. 
your Lordſhip ſees, reproves them for having 
exerciſed that diſcretion improperly; for admit- 
ting into their body any but doors of the uni- 
verſity of Oxford or Cambridge. There is nothing 
in the charter about doctors of. the univerſity of Oxford 
or Cambridge *, but he reproves them for having 
done it, which muſt be à reproof of them for 
having improperly exerciſed the diſcretion which 
he ſuppoſes OT in them.” 


Lord Kenyon. © One cannot rely much upon 
that letter. Lou n that prior to the re- 
L908 volution, 


* This proves, inconteſtibiy, th that the graduates of theſe uni- 
verſities (if not ſuperior to all other ſchools of phyſic) are 
neither entitled in equity, law, or expediency, to any preference 
but ſuch as their individual merit gives. 
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volution, letters were ſent which were not * 
agreeable to the conſtitution.“ | 


Mr. Gibbs. * And contains we know that a 
ſubſequent time came, when all theſe abuſes, 
when all theſe grievances, were corrected. I will 
argue therefore more ſtrongly from that which 


your Lordſhip has now thrown out. We know 


how quick: ſighted they were in ſubſequent times 


to correct thoſe grievances, 


There are two ways of conſidering that Jet. 


ter; it may have been an unlawful exerciſe of a 
prerogative which the king'arrogated to himſelf; 
it mag on the other hand, have been a prudent 
and wiſe reprobation of the conduct of the phy- 
ſicians, for having improperly exerciſed the diſ- 
cretion repoſed in them ; it may have been either 
the one or the other; but let us ſee by the ſub- 
ſequent practice what it was taken to be at that 
time. If this had been an illegal exerciſe of the 
prerogative of the crown, in calling upon the 
college of phyſicians to do that which by their 
charter he had no right to call upon them to do; 
what would have been the caſe after the revolu- 
tion? The reſt of the gentlemen practiſing phyſic 


within London, or ſeven miles, would have faid— 


Now. we can have redreſs; we can be relieved 
from thoſe reſtraints which were illegally impoſed 
upon 
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upon us; we Las now, notwithſtanding that let- 
ter of the king, get admiſſion into the college if 
we are entitled to it. What then has been the 
practice from that time to the preſent? There 
has not a ſingle man forced himſelf into this 
ſociety, and many would have been found that 
would have done it if they could. This affords a 
very ſtrong inference in ſupport of the doctrine 1 
am now contending for; that the college have a 
diſcretion to ele& whom they pleaſe, and I ſay 
it is inconſiſtent with the idea, that the Ying ex- 
erciſed that main . I 


1 Now WY it this oer Way. n ing the 
fact to be, that the college of phyſicians were 
underſtood by all men to have a diſcretion whom 
they would elect; that exerciſing that diſcretion, 
they had elected men who were not of either of 
the univerſities; that the king judged” this an 
improper exerciſe of their diſcretion ; that he fo 
repreſented to them, and that being ſtruck with 
this repreſentation, they determined that in fu- 
ture they would chooſe only thoſe who were 
members of the univerſities of Oxford or of Cam- 
bridge; that from the revolution, down to the 
preſent time; this regulation has been purſued by 
| | 6 RE , 

* Mr. Gibbs probably did not know that during the period 
he alludes to, and long afterwards, phyficians who had not 
ſtudied in the univerſities of Oxford or Cambridge, might be 


incorporated at either for a trifling ſum, and afterwards admit- 
ted fellows, which reconciled them to the impoſition. 
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the college, and chat no one has been found to 
break in upon it; this ſhews that the letter of 
Charles was not an illegal uſurpation of the pre- 
rogative, but a repreſentation to them, that they 
had been improperly exerciſing a diſcretion which 
all men at that time ſuppoſed to reſide in them; 
that in conſequence of that repreſentation, they 
had governed that diſcretion by the rules then 
recommended to them; not becauſe they were 
impoſed upon them by the illegal prerogative of 
the king, but becauſe they thought them legal, 
and therefore they have abided by them from that 
time to the preſent; it ſeems to me, therefore, 
that in either one way or the other, it is impoſ- 
ſible Dr. e can by entitled to man he aſks 
i reel e 0 


Os - 7 uk a that if BY yay ans. con- 
travened a clear exiſting right of -Dr. Stanger, 
they. could not be ſupported ; but it appears to 
me that the bye-law is a reaſonable one; conſider 
what the object of the college is. The object of 


the college is, that there may be governors ap- 


pointed, who may ſuperintend the practice of 


phyſic in London and within ſeven miles round. 
| __— 


Mr. Gibbs appears to have been ignorant that phyſicians 


who had not graduated at the Engliſh univerſities, were admitted 


not long after the Revolution as honorary fellows,: and more 
lately by favour. Neither their own ſenſe of the propriety of 
the meaſure, nor the king's repreſentation ever induced the 
college to confine admiſſion (for any conſiderable period) to 
thoſe who had been educated in the Engliſh univerſities. 
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At the time that theſe bye-laws were made, there 
were two univerſities exiſting in this Kingdom, 
over which, to certain purpoſes that I need. not 
ſtate to your Lordſhip, this ſociety has a ſuper- 
intendance (no reflections 1 am ſure will be * | 


by my learned friends on either of them) in which 


the ſcience of phyſic is taught . Beſides that, 1 
may ſay it without offence to any foreign uni- 
verſity we all know that the literæ humaniores 
have been cultivated at Oxford and Cambridge, 
at leaſt with as much ſucceſs, and as much cele, 
_ as in 1 tit toit, one wal 
565 111 is no ee „ * thoſs os 

are to be put at the head of ſuch a diſtinguiſhed 
body as that of phyfic in this country, that they 
ſhould be men eminent in literature; there is no 
want of inſtruction in the ſcience of phyſic in 
Oxford or Cambridge; there ſhould be ſomething 
more in thoſe who have the government of this 
learned body, they ſhould be men of letters; 
there ſhould be ſome teſtimony of their having 
there diſtinguiſhed themſelves. It was therefore 
enacted by this college of phyſicians, which has 
the ſuperintendance of the practiſers of phyſio in 
this kingdom, who ſaw that the dignity of that 


profeſſion could not be better ſupported than by 


excluding 


* For the inadequacy of Oxford and nnn as ſchools 
of phyſic, ſce 75 18. 


excluding from the | higheſt offices in it thoſe who 
had not certain/qualifications ; they enacted, that 
none ſhould be received, not into the practice of 
phyſic, but into the government of the profeſſion, 
excepting thoſe who had been educated in the 
univerſities of Oxford or Cambridge, with the 
ene of * they were well benen 


There may 10 men, as my learned friend 
Mr. Erſkine ſtated, much better than I can ſtate; 
who, though they have not had the advantage of 
that education which the college of phyſicians 
think the beſt, may ſo diſtinguiſh themſelves by 
the ſuperiority of their own natural underſtand- 
ings, by their elevated genius, that they may raiſe 
themſelves above the rank to which men of bet⸗ 
ter educations have been able to riſe; for theſe 
men there is an opening at the comitia majora, 
if they are preſented by one; and thoſe who made 
the bye-laws, the majority of the body, conſent, 
they may be received to examination. So if 
the preſident, every alternate year, ſhould find a 
perſon eminently diſtinguiſhed, who had not the 
education which the bye- law preſcribes, ſuch 
perſon may be received to the examination ; but 
it ſeems to me that the bye-law itſelf, independent 
of this, is a reaſonable bye-law. Nothing can be 
more reaſonable than that thoſe who are admitted 


to the ee of the Engliſh ſociety of phyſie 
ſhould 
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ſhould have been educated in one or other of the 
two Engliſh univerſities, in each of which uni- 
verſities there is a SR for the. . of 
7 | 


This I remember, upon the former occaſion, 
was likened to the Maidſtone caſe, which it does 
not appear to me to reſemble; in Which it was 
ſaid, that a bye-law reſtraining the number of the 
eligible 1s illegal; that was a caſe where the 
charter required that thoſe of a ſelett body ſhould 
be choſen out of a larger deſcription of corpora- 
tors; the freemen, I ſuppoſe; and it gave to that 
larger deſcription the right of being elected into 
that other body the bye-law declared to be illegal, 
in that caſe it was a IO that lopped off a part 
of them.” 


Lord Kenyon. There was no examination, 
there they came in as a matter of right *. 


Mr. 


In the Maidſtone caſe (in which Lord Mansfield preſided) 
it was decided that a corporation by charter cannot make bye» 
laws inconſiſtent with the intention, or counteratting the directious, 
ef their charter. Bur. Rep. Vol. IV. p. 2204. If to require 
a degree from particular univerſities be ſuperadding a quali- 
fication inconſiſtent with the intent of the charter, (and Mr. 
Gibbs admits, there is nothing in the charter about do@ors 
of Oxford or Cambridge;) if ſuch a requiſition. countered? 
the directions of the charter, which includes all men of 


the faculty of gravity and learning, the deciſion in the Maid- 
X ſtone 
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- Mr: Gibbs. © I will trouble your Lordihip no 
further upon that part of the caſe. It appears to 
me, that upon the true conſtruction of the charter, 
the ſtatutes and the uſage, Dr. Stanger, inde- 
pendently of this bye- law, could have no right to 
be admitted into this college; and that even if he 


had an inchoate right, that it is a reaſonable bye- 


law; and this excludes him.“ 4 


Mr. Damhier. I ſhall trouble your Lordſhip 
as ſhortly as I can, upon the ſame fide as Mr. 
Erſkine and Mr. Gibbs. 


* I ſhall firſt take this matter, totally inde- 
pendent of any bye-laws, and examine what right 
Dr. Stanger has which has been violated ; for the 
enjoyment of which right he applies to this 
court. It has been admitted by Mr. Serjeant 
Adair here, that he has no title as a licentiate. 
The admiſſion is a little varied from the claim 
Dr. Stanger gave in to the college; becauſe that 
claim begins by ſtating, that he is a doctor of 
phyſic, publicly and legally exerciſing the faculty 
of phyſic in the City of London; he could not 
legally and publicly exerciſe his faculty of phyſic 

| | | in 
ſtone caſe apparently determines the bye-law in queſtion to be 
illegal. The intervention of an examination to aicertain the 
title to a corporate privilege does not affeft the application of 
the legal principle. The principle of the Maidſtone caſe ex- 


tends to the annulment of all bye-laws made in reſtriction of 
privileges exfrefed or clearly intended by a charter. 
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in the City, without having that licence; the help 
of which licence he now rejects. If his licence 
be not his title, what is it? It was ſtated by one 
of the learned gentlemen, that he was one of the 


faculty, this therefore is the firſt time ſince the 


granting of this charter that this title is ſet up; 
that every one of the faculty who has confidence 
enough to ſwear to his own title to be a fellow, 
has a right to demand of them to examine him 
to ſee whether he is qualified to be, not a prac- 
tiſer in this profeſſion, but a governor of this pro- 


feſſion. I deſire to diſtinguiſh between the two, 
the practiſer is one that helongs to the faculty in 


common; the fellow is a governor of the body. 
It is for the injury done to this title, that Dr. 
Stanger now comes to this court. 


« The nature of this corporation is this. There 
are two claſſes of men upon the face of the 
charter, and upon the face of the act of parliament. 
The college who are to govern, and thoſe who 


are to be licenced by the college to praftiſe, and 


who are to be under the government and ſuper- 
intendence of the college. The college has by 
law and by this charter, the government of a 
learned profeſſion ; the charter does not give any 
Imitation of number, nor does it give any regula- 
tion as to the continuation of the ſucceſſion; it 


appears to me that one reaſon why the crown in 


granting that charter did not limit their number, 
X 2 and 


1.808 3 


and did not regulate the ſuccefſion, was, that it 
being a learned profeſſion, it muſt naturally flue- 
tuate according to the degree of learning which 
muſt at different times be different in this king- 
dom; therefore, it left to the corporation to 
enlarge or to narrow their number, according as 
the circumſtances of that profeſſion which they 
were to govern might require, and left it to their 
diſcretion to admit or not admit ſuch of the fa- 
culty as they the college ſhould think fit, into the 
exerciſe of the government of their profeſſion “. 
It is not hinted here that the. ſucceſſion of this 
college is in danger, that their number is narrow. 
Then that brings this corporation into the ſituation 
of all other corporations, where there is an in- 
definite number of corporators ; they are limited 
in their choice of ſuch as are to practiſe; they 
muſt admit none but what are groundly learned 
and deeply ſtudied in phyſic; but that does not 
give all that are groundly learned and deeply 
ſtudied in phyſic, a right to obtrude themſelves 
into the government of the profeſſion; upon that 


* they may be admitted to exerciſe their 
e 
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* Under all the fluctuations of medicine, it has never been 
adequately taught in the Engliſh univerſities. If a diſcretion 
was actually veſted in the college, it is evident they have not 
attended to the circumſtances of the Erg, or they would 
not have made education in incompetent ſchools a criterion of 
fitneſs. The abuſe would be a ſufficient reaſon for depriving 
them of this . if they were otherwiſe actually inveſted 
will it. 
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profeſſion ; they may be admitted to the profits 
of that profeſſion ; but it does not give them ſuch 
a title to the government as will entitle them to 
call upon this court for the aid of a mandamus. 


« The a& of the fourteenth and fifteenth of 
Henry VIII. after having confirmed the charter 
by which theſe two claſſes of men, the college 
who are to govern, and the licentiates who are 
to be governed, were raiſed, diretts, that none 
but groundly learned and deeply ſtudied men, 
{hall be ſuffered to practiſe. It does not ſay, that 
all ſuch groundly learned and deeply ſtudied men 
ſhall be admitted to the government of the col- 
lege *; and I apprehend the very reverſe to be the 
true conſequence , becauſe the college are by this 
ſtatute to govern themſelves, and all who are to 
practiſe. All who are to practiſe muſt be ground- 
ly learned; but if all thoſe who practiſe and are 
groundly learned are entitled to be of the college, 
where are thoſe practiſers who are not of the 
college, whom the college is to govern? According 
to the argument of Dr. Stanger, the moment they 
are ns learned _—_ are to be of the college: 


that 


The act of the fourteenth of Henry VIII. enacts, That 

* ae perſon of the ſaid foligyte body and communaltie bee tul- 
* tered to exerciſe and practyſe phyſyk, but oonly thoſe perſons 
that be profound, fad, and diſcreete, groundly learned, and 
deeply ſtudied in phyſyk.“ Can any lawyer doubt that thoſe 
who poſſeſſed theſe qualifications were to be of the aliſic bady 
aud commonalty, and if members, that they were to be allqzen- 
titled to all the privileges conveyed by the charter and ftatutes? 


[- $10 J 
that would totally deſtroy theſe two orders of 
men, which the charter, the uſage, and the de- 
ciſions of this court, have ſo fully recognized, 

Upon this ground, I think, Dr. Stanger having 
accepted his licence, has thereby eſtopped himſelf 
from this claim; becauſe he converts that ground- 
ed learning which has got him admitted into that 
claſs of licentiates who are to be governed by the 
college, he converts that licence into a title to 
annihilate the very order in which he now 1s; it 
is making that which gives him the right to prac- 
tiſe, and ſubjects him to the juriſdiction of the 
college, a means to overturn the government of 
the college; to ſay that he will immediately, in- 
ſtead of being governed by the college, become a 
governor. A governor of whom? Of nobody; if 
the college is to include all that are groundly 
learned and deeply ſtudied in phyſic, all the li- 
centiates will immediately become members of 
the college, and leave none under the words of 
the charter to be ſuperintended by the college, 
but the college itſelf. I alſo apprehend this claim 
of Dr. Stanger is upon ſkill only ; for he comes, 

and merely ſwears himſelf to be of the faculty; 
that would be deſtruftive of the admitted rights 
of the college. In all caſes, I think, it has been ad- 
mitted, that the college has a right to make bye- 
laws; and that ſuch bye-laws as require a proper 


mode of education are 9 
** 44 « Now 
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% Now a claim founded upon ſkilt alone cer- 
tainly goes beſide, and in contradiction to that 
right; for let the college require what mode of 
education they will, let their doors to admiſſion 
be thrown as wide open as they can, by means 
of that education; certain it is, that a man may 
ariſe, who by his natural talents, and the power of 
his genius, may attain to that {kill which others 
attain by the help of a regular education; he 
may arrive to equal ſkill, and then, according to 
this claim, he has a right to come into the college 
in defiance of that bye-law which is admitted on 
all hands to be reaſonable. Thus far I have 
argued it on the ſuppoſition that there is no bye- 


law upon the title Dr. Stanger has upon the 


words of the charter and act of parliament. I 
have endeavoured to ſhew that it is diſcordant 
with the conſtitution of the college, which re- 
quires that they ſhould have the diſcretion of 
electing whom they ſhould think fit; that it goes 
in direct contradiction to the diſtinction made by 


the charter between the fellows and the licenti- 


ates, and contradicts that which is on all hands 
admitted to be the right of the college, namely; 
the making of bye-laws requiring a n mode 
of education *. 
« is 
* If by a proper mode of education, a courſe of ſtudy in 
approved medical ſchools, ſufficient to make a learned phyſician, 
and a degree conferred by a reputable univerſity, after previous 


teſts of learning, be meant, the licentiates are deſirous tha ſuch : 
2 mode of education ſhould be required. | 8 


I 


*. As to * reaſonableneſs of the bye- laws 
themſelves, the three bye- laws are; firſt, that no 
one ſhall be a fellow unleſs he is a doctor of Cam- 
bridge, Oxford, or Dublin, after having performed 
all things preſcribed by the ſtatutes of the ſaid 
univerſities. There is another which has been 
made fince the decifion of the caſe in Sir James 
Burrow, which ſtates; that any fellow may pro- 
Poſe a licentiate of ſeven years ſtanding, and if of 
thirty-ſix years of age. And there is a third bye- 
law, by which the preſident is enabled to propoſe 
a licentiate to be admitted a fellow, who, if ap- 
proved, may be admitted without examination.” 


“The college, in the firſt place, have paid a 
reſpe& to the univerſities of this realm, and in 
doing fo, they have done n6 more than the legiſla- 
ture did before them; for the third of Henty 
VIII. expreſsly provides, that their examination 
ſhall not be prejudicial to the univerſities of 
Oxford or Cambridge. And the fourteenth and 
fifteenth of Henry VIII. which confirms this 
charter, has a proviſo alſo in favour of the uni- 
verſities *. They have adopted a like conduct to 
that which is obſerved in other learned profeſſions, 
and which the legiſlature has recognized in the 


N of the church; beraule 1 in that profeſ- 
ſion 

* Theſe proviſos, or ſaving clauſes, are matters of courſe, 
where the privileges of incorporated bodies might otherwiſe 


interfere with each other: there is a proviſo in the charter in 
favour of the City of London. 
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fion certain privileges are given to degrees in 
regard to diſpenſation, without which the dignities 
to be holden by thoſe degrees cannot be obtained. 
And therefore the principle upon which they 
have done this, I conceive to be a principle re- 


cognized by the legiſlature, and en of "_ 


conſtant n 5 


© It FO in the affidavit, that the time re- 
quired for obtaining a degree in phyſic at Oxford 
and Cambridge, and the time required at any 
other univerſity, are extremely different. At Ox- 
ford or Cambridge it is, I think, fourteen: years; 
Lord Coke ſays it is to be preſumed, that every 
doctor of the univerſity muſt be within the ſta- 
tutes; that none can be a maſter of arts under 
ſeven years, nor a doctor of phyſic under ſeven 
years more *, therefore it gives that preference 


to an education at the Engliſh univerlities; they _ 


ſay your education at that univerſity, and the age 
you muſt be of before you can get that degree, 


gives you a title to come to us to fee whether 


you have thoſe qualifications or no. This bye- 
law inſures to all who are to govern this learned 


profeſſion a learned education; it inſures a con- 


liderable time of reſidence at * place where 
they 
* The period of actual ſtudy in the Engliſh univerſities for 


arriving at a doctor's degree, ſeldom exceeds three or four years; 
and it may be procured by leſs than one year's actual reſidence, 
See Ferris on the college of * p. 114. 


F + $14 J 
they have certainly an opportunity to learn thoſe 
literæ humane, which, ſuperadded to their ſkill in 
phytic, can be no diſadvantage to thoſe who are 
to govern ſuch a learned body; and as great and 

learned men have been educated in the univerſi- 
ties in this nation as any nation that ever had the- 
profeſſion in it; theſe bye- laws in favour of the 
members of the univerſity do not take away any 
right from any body. The college before had it 
in their power to reject any one; they now ſay 
by their bye-laws, if you have been in the uni- 
verſities of Oxford or Cambridge, we bind our- 
ſelves to elect you. A uſage of two hundred 
years has confirmed theſe bye-laws, and this is 
the firſt time ſo large a title, as being one of the 
faculty, has been ſet up ſince the granting the 
charter. They leave openings to ſuch as have 
not had the good fortuge to be educated at theſe 
univerſities, to come in in other ways. They can 
be propoſed by one fellow ; and if their character 
is ſuch, that the majority preſent think it fit they 
ſhould be examined, they are entitled to examina- 
tion. If they are of ſuch eminence as to attract 
the notice of the preſident, and he will vouch 
for their character, they are admitted en 
any examination at all. | 


eL I was prepared, hearing that the objection 
to the bye-law was, that it narrowed the number 


| of 
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of FI eligible, to diſtinguiſh this caſe from the 


Maidſtone caſe; but after what has fallen from 
your Lordſhip, I do wo think it ann to 
detain you on that head. 


Mr. Warren. © It appears to me that the firſt 
queſtion is Who are the perſons that were in- 
corporated by virtue of this charter? My friends 
will tell me whether they mean to argue, that all 
the perſons at the time of granting the charter, 
who were then practiſing phyſic; or all the per- 
ſons ſince the charter pradtiſing phyſic, were in- 
corporated by it. My friends will relieve me, I 
dare ſay, from contending againſt that conſtruction 
of the charter. If it is meant to be contended 
that they were, I will ſtate what I conceive to be 
a ſufhcient anſwer. 


« Your Lordſhip will obſerve, that the pre- 
amble of the ſtatute ſtates, that there were a 
variety of people then practiſing phyſic within 
London and ſeven miles round, who were unfit ; 
and therefore, it ſays, in order to correct ſuch 
practices, and in order to preſerve the health of 
his Majeſty's ſubjects, a charter ſhall be paſſed, 
enacting, that a college or corporation of phy- | 
ſicians ſhall be erected, which ſhall be erected for 
the ſole and ſingle purpoſe of advancing the ſcience - 
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of Plyſfe, and of Pe G all thoſe n ue 
— le e 

«* Your Lordſhip ſees from this preamble, that 
at the time of paſling the ſtatute, a variety of 
very unfit perſons were praftiſing in London. If 
my friends mean to contend, that all perſons then 
practiſing were incorporated, then they mean to 
contend, that all the bad practitioners in London 
were incorporated; then, inſtead of correcting 
thoſe who were unfit, this corporation would 
conſiſt of nine-tenths of thoſe who are unfit to 
practiſe. I conceive that to be a complete an- 
{wer to any ſuppoſition that the original charter 
could mean, to incorporate all thoſe that were 
then practiſing f. And in reſpect of all now 
practiſing, I will ſtate what Mr. nn: Yates 
ſays in 4 Burrow, 


I] am far from thinking that all the men, of 
and in London, then practiſing phyſic, were in- 
* corporated 


* Can the limitation of the college to eight members (to 
which number Mr. Warren contends it may be legally con- 
fined) be compatible with the intent of the legiſlature to ad. 
dance the ſcience of frhyſic ? 

+ Mr. Warren, in this part of his argument, finds it con- 
venient to take no notice of the act of the third of Henry VIII. 
by which the legal practiſers of phyſic (whom alone the om- 
nes homines ejuſdem facultatis, was intended to include) 


had been authorized to practiſe, after having given teſts ſimilar 
. | 'to 


+ IK 1] 


© corporated by the charter. The immediate 
grantees under the charter were the ſix perſons 
particularly named in it. The reſt were to be 
admitted by them. They were not ipſo facto 
made members. They were firſt to give their 
conſent before they became members They 
could not be incorporated without their con- 
ſent, much leſs are future practiſers of phyſic, 
* of and in London, actually incorporated by 
this charter. 


© If the inhabitants of a town are incorporated, 
© yet every one muſt be admitted before he be- 
comes a corporator The crown cannot oblige 
da man to be a corporator without his conſent. 
* He ſhall not be ſubjected to the inconvenience. 
* of it, without accepting it, and aſſenting to it. 
Upon moving for an information in nature of 
quo warranto againſt a corporator, it is neceſſary 
to prove that the corporator bas accepted“. 
Therefore upon the authority of this caſe, and 
upon the authority of this opinion of Mr. Juſtice 
Yates, when this very point was argued in this 

court, 


to thoſe ſince required under the charter, conſequently thoſe 
who were wnfit to practiſe, or to become feliows, could not be 
included. 

* This argument of Mr. Juſtice Yates, tends to prove, only, 
that thoſe phyſicians who were meant by the mines facultatis, 
could not be made corporators by the charter without their 
conſent: it does not invalidate the title of thoſe who poſſeſſed 
the qualifications required by the charter, and who choſe to 
val themſelves of the grant. 


* 


808 3 
court, your Lordſhips will be ſatisfied that thoſe 
who were then practiſing phyſic, could not be 
immediately members of the corporation; and 
much leſs that thoſe who ſince have praCtiſed 
phyſic, can by virtue of practiſing phyſic, become 
members of that corporation, becauſe this like- 
wiſe follows, that if any perſons now pradttifing 
in London, in oppoſition to the corporation of 
London, who were bad practitioners, yet, by vir- 
tue of that practiſe, they muſt become members 
of this corporation. 


« | ſhall follow the ſame mode of argument, that 
two of my learned friends who have juſt preceded 
me have I ſhall firſt conſider who this charter had 
in view, at the time it paſſed: It ſays, they ſhall 
chooſe every year out of the college, aliquem 
* providum virum, et in facultate medicine ex- 
* pertum in præſidentem ejuſdem collegii five 
* communitatis ad ſupervidendum recognoſcen- 
dum et gubernandum, pro illo anno collegium 
* five communitatem prædictam et omnes ho- 
mines ejuſdem facultatis et negotia eorundum.' 


e I will read thoſe paſſages in the charter, 
which appear to me to ſhew that the perſons 
who poſſeſſed the charter, and the legiſlature 
when afterwards they paſſed the act of parlia- 
ment, had in view two different ſets of perſons 
at that time. I have juſt ſtated one paſſage; in 
another 


[$19 ] 
another part of the charter, it goes on to fay, 
«et quod prædictus præſidens collegium ſive 
communitas et eorum ſucceſſores congrega- 
« tiones licitas et honeſtas de ſeipſis ac ſtatuta 
get ordinationes pro ſalubri gubernatione ſuper- 
viſu et correctione collegii ſeu communitatis 
prædictæ et omnium hominum eandem facul- 
« tatem in dicta civitate that they ſhall make 
laws not only for their own government, but 
for the government of all others, practiſing phy- 
lic within the city of London. Then it ſays, 
and which has not yet been obſerved upon— 
Præterea volumus et concedimus, pro nobis et 
ſucceſſoribus noſtris, quantum in nobis eſt, quod 
per præſidentem et collegium prædictæ commu- 
* nitatis pro tempore exiſtentes, et eorum ſuc- 


ceſſores in perpetuum, quatuor fingulis annis 


© per ipſos eligantur qui habeant ſuperviſum et 
* ſcrutinium, correctionem et gubernationem om- 


© nium et ſingulorum dictæ civitatis medicorum 
© utentium facultate medicine in eadem civitate 


* ac aliorum medicorum forinſecorum quorum 
* cunque facultatem illam medicine aliquo modo 


© frequentantium et utentium infra eandem civi- 


© tatem et ſuburbia ejuſdem.“ 


I argue from that, there was a clear difference 
in the minds of the perſons who paſſed theſe 
charters, in reſpect to the meaning of the words 


omnes homines diſtinguiſhing them when it ſays. 


four 
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four perſons ſhall be choſen, who are every year 
to judge and determine upon the pradtiſers of 
phyſic; becauſe it there does not ſay, and ſhall be 
choſen by the college, and all other men“. 
Again, where it comes to ſpeak of being exempt- 
ed from offices, it ſays, that the members of the 
college only ſhall be exempt; it does not fay, 
the members and all others practiſing phyſict; 
therefore the conſtruction of this charter muſt 
neceſſarily be, that there were in view two diffe- 
rent perſons, one of whom were the fellows, the 
other the licentiates.” 


Mr. Serjeant Adair. © Between thoſe that are 
actual members of the college, and other per- 
ſons egally practiſing, there is n a diſtinc- 
tion.“ 5 


Mr. 


* The term college, always means the collective body; had 
the words, and all other men,” been added, ſuch an expreſſion 
might have been conſtrued to imply what Mr. Warren con- 
tends for, that they were not members. | 


+ Mr. Warren has miſunderſtood this part of the charter, 
the meaning of which is directly the reverſe of what he repre- 
fents it. The words of the charter are . volumus quod nec 
* Prefidens nec aliquis de collegio prædicto medicorum nec 
&« ſucceſſores ſui zec eorum aliguis exercens facultatem illam gus- 
«© quo modo in futuro infra civitatem noſtram prædictam et 
© ſuburbia ejuſdem ſeu alibi ſummoneatur aut ponatur in 
<« aliquibus affifis juratis ingueſtis,” & c. words more inclufive 
cannot be uſed, they extend the privilege to the loweſt 
practitioner, the college might think proper fo permit fo 


practiſe. 


T am Þ} 

Mr. Varren. Then we come to this queſtion 
—Admitting there is that diſtinction, which is a 
diſtinction taken by Lord Mansfield in the caſe 
that has been ſo often mentioned, the queſtion is 
— What ſort of qualification a man muſt have 
to become a member of the college? And what 
ſort of a qualification a man muſt have to be- 
come a licentiate? If my friends. can ſhew that 
there is a different qualification neceflary to be- 
come a member of the college, from that which 
is neceſſary to entitle a perſon to become a licen- 
tiate, or to practiſe by virtue of letters teſtimo- 
nial; and if they can ſhew that Dr. Stanger has 
that different qualification, I will grant they 
make out their title. But upon that point I aſk 
my friends, what are the different qualifications 
that either of theſe perſons: are to have; and 
whether the college would be acting according 


to the power given them, if they were to give 


letters teſtimonial to a perſon not ſkilled to prac- 
tiſe phyſic; if they cannot give letters teſtimonial 
to a perſon not ſkilled, to a perſon incompetent 
to the practice of phyſic I aſk your Lordſhip 
what is the neceſſary conſequence; is it not that 
every man who has a licence is a perſon compe- 
tent to praCtiſe phyſic? Then if every man that 
nas a licence, is competent to practiſe phyſic, 
what merit has a member more? His merit can 
only be, that he is competent to practiſe phyſic, 
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+4 « Now: let us fee what is Dr. Stanger's claim, 
the ſubſtance of his affidavit is this have taken 
a degree of doctor of phytic, in Edinburgh; 
have ſtudied abroad; I have obtained a licence 
at home; I have practiſed under that licence; 
Fam a Greſham lecturer, and a phyſician to 
the Foundling Hoſpital; and becauſe I have all 
theſe qualifications F am entitled to be a fellow. 
What is the anſwer? Why, it was becaufe you 
had theſe qualifications, that we licenſed you to 
practiſe -phyſic. Then if this man ſo appointed 
has been appointed without a direct breach of 
the charter, he has been appointed by virtue of 
his knowledge in phyſie; but by virtue of his 
knowledge in phyſic, he is not entitled to be 
made a governor of the college. | 


- ACS Then my de will ſay, I am ſetting up a 
ſet of individuals with a power of encreaſing or 
decreaſing their number annually — The firſt 
anſwer to that would be, that this is the corpo- 
ration, within the conſtruction and ſpirit of the 
charter. If it be fo, that is an anſwer. But there 
is another anſwer to be given to that queſtion, 
under the preciſe words and ſpirit of this char- 
ter. Your Lordſhip will obſerye, that at the 


end 


F om } 


end of the act which made this charter-itſelf an 
act of parliament, there is an addition; it ſays, 
that the ſix already named, taking two more to 
them, ſhall be called elects. Now the anſwer to 
theſe queſtions of my friends is this—that the 
college would-at all times be complete if it con- 
ſiſted of eight members only *; there is a point 
beyond which they cannot be decreaſed, but 
there is no point to which they may not en- 
creaſe themſelves. Vour Lordſhip will obſerve, 
that by this charter there are to be four cenſors 
choſen annually; there are to be eight elects, and 
one of theſe elects is to be preſident. Then all 
the college need conſtantly to exerciſe all the 
functions, are, the eight elects, four cenſors and a 
preſident 7. Then if there be no definite number 
_ aſſigned by this charter, of whom this corpora- 
tion is to conſiſt; and if I can ſhew from the 
words of the charter, that all the faculties and 

functions 


* The words of the act are, « that the fix perſons before 
ſaid in your moſt gracious letters patent named as frincipals, 
and firſt named of the ſaid commonalty and fellowſhip, 
chooſing to them two more of the ſaid commonalty, be called and 
« ycleped elects.” If the ſix were the firſt named of the com- 
monalty, and were to chooſe two more out of it, does not that 
priority and choice imply a body which would allow of prece- 
dence and choice? Beſides, the cenſors cannot be choſen out 
of the elects, whom they are appointed, by the ſtatutes, to exa- 
mine. The offices are incompatible... * 

+ This ſubſequent ſentence: would ſeem to Wea that the 
college muſt neceſſarily contain twelve members, if the follows 
ing did not contradict this liberal extenſion of the franchiſe. 
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functions of the corporation can be carried into 
complete exiſtence by eight members only, I 
ſubmit that is a fair and true conſtruction of this 
charter *. | 


When your Lordſhips look at the part 1 


have cited, you will ſee there muſt be eight 


elects, four cenſors, and a preſident, theſe can 
diſcharge all the duties that are ſaid to belong to 
the corporation and college; which are to make 
bye-laws for the government of themſelves, and 
for the government of all other perſons practiſing 
phyſic within the city; which are to have the cor- 
rection and government of bad practitioners; and 
which are to bring actions, if they pleaſe, againſt 
thoſe who practiſe without a licence. This char- 
ter not only takes notice of two ſets of perſons, 
the members of the college, and the licentiates, 

but 


* The functions of moſt corporations may be, and are in 
fact, carried on by a few officers; but is it a legal inference, 
that thoſe few officers may confine the privilege of incorpora- 
tion to themſelves excluſively, more efpecially where they are 
to be choſen expreſsly out of and by a felloꝛaſtiſ or commonaliy 
The cenſors were created by the charter five years before the 
flatute was enacted, which firſt eſtabliſhed the order of elects, 
and they were to be choſen annually by the college for ever. 
Who could chooſe them if the college were reduced to eight 
members, whoſe offices are incompatible with theirs? Mr. War- 
ren, in his zeal to preſerve, and even narrow the monopoly. 
contradicts himſelf, overlooks the moſt obvious and binding 
regulations of the charter and ſtatute, and argues in oppoſition 
to the moſt eſtabliſhed rules of law with regard to corporations. 


L 325 ] 

but it does ſuppoſe that there may be perſons 
exiſting, who are | practiſing without a licence; 
but as againſt thoſe it ſimply gives the college 
the power of bringing an action, becauſe they are 
practiſing without: a licence; that ſhews the 
licentiates muſt be themſelves the omnes homines 
there meant, becauſe they are ſaid to be thoſe for 
whom the bye-laws are to be made*; but the 
perſons practiſing without a licence, are not 
to be governed by the bye-laws, but are to have 
actions brought againſt them for a penalty for 
practiſing without that licence. Then I ſubmit 
to your Lordſhip upon theſe grounds, and upon 
the authority. of Lord Mansfield, that there are 
theſe two different ſorts of perſons in view; that 
the qualifications of them both are the ſame; 
that the omnes homines can extend only to 
licentiates, and cannot be carried by any con- 
ſtruction 


* Mr. Warren here confounds the powers and functions 
of the cenſors with thoſe of the college, or collective body, 
and then draws an erroneous concluſion. The charter does 
not give the college the power © ſimply of bringing an action 
+ againſt perſons practiſing without a licence,” but authorizes 
them to exact a ſpecific fine of five pounds from perſons 
for every month they ſo. practiſe. It empowers the cenſors 
to take cognizance of the practice of all who exerciſe the 
faculty of phyſic, within the juriſdiction of the college, whether 
licenſed or unlicenſed, ſtationary or itinerant, and to puniſh 
them by fines and impriſonment, (by which Mr. Warren muſt 
mean, the power ſimply of bringing an action) for unſkilful 
and bad practice. The bye- laws were to extend to all who 
vyractiſed phyſic within the college juriſdiction. 
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kruction forward, to reach perſons Praaiüts 8 in 
the city, without any licence at all. . 


* T come now to conſider the bye- laws. The 
firſt bye-law to which Dr. Stanger objects, is that 
bye-law which in ſubſtance ſays—That no perſon 
ſhall be admitted into the order or claſs of fellows 
of the ſaid college or commonalty, unleſs he ſhall 


have been a candidate for a year; and that no 


perſon ſhall be admitted into the order or claſs 
of candidates, unlefs he ſhall have been created a 
doctor of phyſic, in the univerſity either of Ox- 
ford or Cambridge. In reſpect to the caſe of the 
King v. Spencer—l1 do not mean to trouble your 


Lordſhip with any argument concerning it; but 


I will ground what I am going to ſtate upon the 
principle there laid down by your Lordſhip“, 
and upon that principle I hope to ſhew that this 
is a good bye-law. The bye-law they ſaid there, 
(without ſtating what it was) was defective, be- 
cauſe it ſuperadded a new qualification to the 
party, which was not according to the charter, 
but contrary to the ſpirit of it—Then it will be 
contended, that this bye-law calls for a new qua- 


lification, in the party applying, contrary to the 


charter, and not within the ſpirit of it—lt will 


be admitted to me, that no perſon is entitled to 
become 


* This caſe was decided when Lo Mansfield, not Lord 
Kenyon, was chief juſtice, 


f 527 
become a member of this college till after ex- 
amination. | 


« | ſhall now contend that this is a good bye- 
jaw, as connected with the charter, in order to 
give to the college, previous to examination, a 
ſufficient and probable teſt of what is the ability, 

the integrity and conduct of the perſon . 

« In the firſt place it will be ſaid, that this 
bye-law 1s reſtrictive, that it is illegal, and not 
within the ſpirit of the charter. In point of fact, 
every bye- law is undoubtedly reſtrictive. A bye- 
law, which ſays a man ſhall have knowledge of a 
certain kind, is reſtrictive; a bye- law, that ſays, 
he ſhall be ſkilled in Latin, 1s reſtrictive; a bye- 
law, that ſays, he ſhall be ſkilled in Greek, is re- 


ſtrictive T; then is this a DIE that a man 
Cannot 


* This is the real ground upon which the legality of he 
bye- law depends: if a degree from Oxford or Cambridge, be 
the only probable and ſufficient teft of the ability and integrity of 
a claimant for admiſſion into the fellowſhip of the college, a 
bye-law requiring it is good: if, though a good teſt, there be 
c:hers rvhich are ſufficient, by the admiſſion of which the objects 
and utility of the college would be extended, it is a bad bye- 
law. How does Mr. Werren eſtabliſn the e 2 Nciency of 
this teſt? 


+ This bye-law is not objectionable merely becauſe it is 
reſtrictive, but becauſe it impoſes a reſtriction which is un- 


rcaſonable. A bye-law requiring previous ſtudy, where there 
are 
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cannot get over? Are the doors of the univerſity 
ſhut againſt any man? Is not every body entitled 
to go there for admiſſion, and is not every body 
admitted there, that can paſs a reaſonable exami- 
nation? Then how can this be argued as a re- 
ſtriction in any other way, than a man may ſay it 
is a reſtriction to call upon him to act prudently, 
wiſely, and moderately, becauſe it is a reſtriction 
upon his paſſions, which he wiſhes to indulge. 
To confider this part of the argument, as apply- 
ing ſimply to a perſon who conſiders beforehand, 


that he is to be educated to practiſe phyſic; 


your Lordſhip will ſee in that view it is not a 
reſtriction in fact; the only caſe in which it can 
be a reſtriction in fact, is the caſe, we will ſup- 
poſe, of a perſon who having been educated to a 
ſcience different from phyſic, wiſhes late in life 
to become a practiſer in phyſic; he ſays, how 
hard it is for me, that after having continued for 
many years in the practice of ſomething foreign 
| from 


are efficient opportunities of medical improvement; requiring 
ſuch proficiency in the dead or modern languages as may be 
neceſſary for attaining medical knowledge; requiring conſide- 
rable proficiency in every branch of medicine, is a good reſtric- 
tion in a medical college: but a bye-law requiring a man to 


| ſtudy, where he cannot, without ſacrificing religious opinions; 


without incurring greater expence than he can conveniently 
afford; where the vacations are much longer than the periods 
for ſtudy; where the opportunities of profeſional improvement 
are intirely inadequate; a bye-law impofing ſuch unreaſonable 
reſtrictions is indiſputably bad. | 
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from phyſic, now I think fit to be a practiſer in 


phyſic, here is a bye-law ſtands in my way, 
which ſays a man cannot be a fellow in the 
college, without having obtained a degree in one 
of the univerſities *. 


"ot 


« Now let us conſider whether this bye-law is 


not a teſtimony to the morality, to the integrity 
of the perſon—Whether it is not a teſtimony of 
his having paid attention to proper ſtudies to 
enable him to attain that degree? If we were 
arguing for the firſt time—Whether this is a proof 
of all theſe circumſtances. I am ſtating, perhaps 
we ſhould have that difficulty - which always 
occurs in arguing upon a new queſtion. 


« But this has been determined in point of 


fact, by what Mr. Erſkine has ſaid about the bar 
No man can practiſe” in the courts in Doctors 
Commons without taking a degree of doctor in 
laws; no perſons are admitted in the church, 
unleſs they have taken a degree 1 in the univerſity. 


By the ſtatutes of Henry VIII. a doctor of laws, 


or 


* If many are precluded; if all can employ their time, and 
money, and induftry, more advantageouſly, does it remedy the 
injuſtice of the reſtriction, that the doors of univerſities, liable 
to theſe objections, are open? The doors of St. Andrews are 
open, but would Mr. Warren contend, that it would be a legal 
reſtriction to confine admiſſion into the college, to thoſe alone 
who had been educated there? 
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or a doctor in divinity is entitled to take two 
benefices for the cure of fouls.” In ſhort, where- 
ever I turn myſelf, I ſee in all the profeſſions in 
this country, that the taking a degree of doctor, 
whether a doctor of phyſic, a doctor of divinity; 
or a doctor of laws, has always been looked 
upon as the beſt teſtimony of a man's character, 
and of his having employed his time in a man- 
ner beneficial and honourable to himſelf. 


When it is ſaid in reſpect to the ſituation” of 
a member of parliament, in reſpect to a juryman, 


that no man ſhall exerciſe either of theſe offices 


unleſs he has a monied qualification to ſuch an 


amount, What is the inference? It is that a man 


in ſuch a fituation will act with integrity. My 
friends may ſay, that is no proof; ſo they may ſay, 
that being educated in the univerſity, is no proof 
that a man has ability. I am not ſtanding upon 
poſitive proof, but probable proof. —If the law of 
this country has ſaid, that the poſſeſſion of C. 600 
a year be a probable proof of the integrity of a 
member of parliament, that a monied qualifi- 
cation is a probable proof of the integrity of a 
juryman, I may urge that this fort of degree 1s 
the moſt probable proof of the ſkill and know- 


| ledge of the perſon who has taken that degree 


I am now arguing this point as if this were a 
bye-law made yeſterday; but I do not ſtand in 


that fituation ; this bye-law has been in exiſtence, 
elther 


8 
1 
z 


11 
either in form or ſubſtance; for "ung little "Mort of 
two centuries *. 


« Tt is beyond all doubt, that the main inten- 
tion of this charter was for the encouragement of 
phyſic, not for the encouragement of phyſicians; 
not to give any affrrofriate quality or advantage to 
individuals +, but the main deſign was for the en- 
couragement of phyſic. Have my friends any af- 
fidavit to ſhew a decline of knowledge in the 
college, that the ſtate of phyſic is m a worſe 
ſituation now than formerly? If there is no affi- 
davit of that ſort, then I contend that this bye-law 
cannot be a bad one. Under the exiſtence of 
this bye-law the college has riſen to the ſtate in 
which it now is; which it is unneceſſary, and 
which perhaps it would not be very delicate for 
me to argue, is, the moſt flouriſhing ſtate-F. 

| cc But 


* This argument proves only what has never been diſputed, 
that a degree from Oxford or Cambridge is one reaſonable 
preſumptive proof of medical learning. 


+ Do the titles, offices, ſalaries, and power of — college, 
give no affrrofiriate quality or advantage to individuals ? 


+ Is the flouriſhing ſtate of a medical college (the main 
intent of which, according even to Mr. Warren, is for the 
encouragement of hhyjic, not fihyficians) to be inferred from the 
d:/rojortionate emoluments of a few individuals, or from the 
Jacceſs of the body in improving medicine? If the fellows taken 
from the order of licentiates, and a very few others, be ex- 
cepted, what has the college individually or collectively done 
for the encouragement of phyſic? They may have treaſures in 
their archives, to which Mr. Warren has had acceſs, but theſe 
have not hitherto been promulgated. 
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But there is ſtill one other way of conſidering 


this queſtion ; 1 conſider it plain beyond diſpute, 


that as the college are to judge of the qualifications 


of a perſon before he is to be admitted, they have 


the power to preſcribe what mode of education 
he ought to purſue, in order to enable him to be 
admitted. Suppoſing we ſtood upon a bye-law 
which ſhould be in ſubſtance this—That no man 
ſhould be admitted unleſs he has a competent 
knowledge i in Greek ; unleſs he has a competent 
knowledge in ſome particular part of phyſic to 
be ſpecified, your Lordihip would admit theſe to 
be good bye-laws. How would your Lordſhip, 
ſitting here, legally know what ſort of qualifica- 
tions were neceſſary to entitle a perſon to admif- 
ſion, but that you muſt take it upon the degree 
of credit you attach to the parties t the 
bye-law. 


e Then upon this bye- law I may argue in this 
way. You admit that we may preſcribe a mode 
of education, and are to be the judges of it. 
Then we ſay, we have looked over all the uni- 
verſities in the world; not England, Scotland, 
and Ireland only, but we know from our own 


knowledge, experience, and obſervation, what are 
the ſituations of the univerſities in which the 


ſcience of phyſic is taught, and in our opinion, 
there is no mode of education ſo well adapted to 
attaining a knowledge in the ſcience of phyſic, as 

that 


- 
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that, preſcribed: by the univerſities of Oxford and 
Cambridge. If the college of phyſicians are to 
be the judges of the neceſſary qualifications of per- 
ſons to be admitted, I ſhall contend, that you 
muſt likewiſe admit that they are to be judges of 
the primary _ that are to lead to 8 mug 


catien ? 16 7 & 2 5 1 


J have argued ſo far upon the charter and 
upon the bye-law; but there remains a third 
queſtion, which is perſonal to Dr. Stanger, which 
will turn upon the ſituation in which Dr. Stanger 
ſtands before you. It appears by his affidavit, 
that he has taken out letters teſtimonial; that he 
is what is now called by the name of a licentiate: 
It appears further, that at the time this licence 
was granted him, he gave his faith and promiſe 
that he would obey all the ſtatutes of the college. 
[ aſk then, at the time when this licence was 
granted him, what could be his underſtanding of 
the terms of it, and what could be the underſtand- 
ing of the college of thoſe terms? If I could make 

5 re DNF HETSE Þ) out 

* Mr. Warren, after arguing that the college enjoy an ar- 
bitrary power of confining admiſſion to eight perſons, contends 
alſo, that they excluſively are the judges, not of the qualifica- 
tions only, for election into this ſele& body; but of the pri- 
mary ſteps which lead even to theſe qualifications. It would 
follow from theſe arguments, that the eight elects might con- 


fine admiſſion into the college to their own offspring, and that 
the corporation might be perpetuated by one family. 
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out that both parties, at that time; underſtood that 


he being a licentiate, would not endeavour to come 
into the college, unleſs he had taken the degree 
of doctor of phyſic in the univerſity of Oxford or 
Cambridge; if I could make out that he con- 
ceived he was not entitled to make that applica: 
tion, unleſs he became a doctor of phyſic of the 
univerſity of Cambridge or Oxford; then I ſhould 
contend, that this was a voluntary reſignation on 
the part of Dr. Stanger, and that he cannot come 
here to complain of any injury perſonal to himſelf, 
when he was himſelf the origin of that injury. 
If the words are to have any meaning, it muſt be 


' underſtood, on his fide, to be a reſignation; it 


muſt be underſtood by the college, that he would 
never endeavour to infringe that bye- law which 
ſays, no man ſhall be admitted unleſs he is a doc- 
tor of phyſic of Oxford or Cambridge, unleſs he 
gives to the words of the oath at the time he 
took it, a meaning different from that which the 
words w1ll bear. 


Then I ſhall ſay in the words of Lord Manſ⸗- 
field—W hat is this but a trick upon the college? 
I admit, not the ſame ſort of trick as before; that 
he does not come here, claiming upon the foot 
of his being a licentiate ; but he comes in oppo- 
ſition to his ſolemn promiſe, and calls upon your 


Lordſhip to ſanction, what appears to me, to be 
a violation 


[ 385 ] . 


a violation of ſomething leſs formal, but not leſs 
facred than an oath ; a violation of an agreement 
entered into without compulſion, and with a full 
knowledge at the time of its force, and its con- 
ſequent operation. If he had been under the 
neceſſity of taking this licence, I grant this part 
of my argument would be greatly weakened; 
but according to his own poſition, he might then 
have applied to be admitted as a member of the 
college; he did not chooſe to apphy to be ad- 
mitted as a member of the college, but he ap- 
plied to- be admitted as a licentiate. And I fay; 
that was /a virtual reſignation of any chance he 
had to be — as a member of the college . 

n £ | | 03 953,572) N08 
This illiberal argument, which had never been admitted by 
the judges in any of the former trials, and which was repeatedly 
diſcountenanced by Lord Kenyon in the late trial, was urged 
by Mr. Warren with a degree of acrimony which betrays col- 
legiate prejudice if not vindictiveneſs. Dr. Stanger became a 
licentiate without being acquainted with his right to the fel- 
lowſhip, and without a previous knowledge of. the bye-laws. 
He ſubmitted to take a licence without much inquiry, after the 
example of much abler men who had defcended to it, ignorant 


of their legal claim to the fellowſhip, or doubtful of the prac- 
ticability of eſtabliſhing their title. Upon ſubſequent examina- 


tion of the charter, acts of parliament, bye-laws, opinions, and 


decifions relating to the college, he conceived, and was ſup- 
ported in that opinion by the beſt legal opinions, that the re- 
ſtrictive bye-law complained of was illegal, and that it was no 
breach of his engagement to refiſt an illegal bye-law. He 
tound that the moſt diſtinguiſhed of the licentiates had during 


2 long period contended againſt this bye-law in n repeated law- 
_ ſuits, 
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Then it may be ſaid, the public have a claim 
to the advantage of his ſkill. As far as they can 
be benefitted by his practice they have that ad- 
vantage. But they have a title to call upon him, 
to act as cenſor or other officer of the college, 
I ſubmit that. under the authority of all theſe 
caſes, which are ſtated in the caſe of Mitchel 
v. Reynolds, in Peere Williams; thoſe caſes in 
which it is determined, that a perſon may reſign 
the power of trading within a particular diſtrict, 
I fay, that Dr. Stanger may reſign the right and 
power of practiſing phyſic in the City. I fay ſtill 
more, he can reſign. the right and power of go- 
verning thoſe who practiſè phyſic in the City. 
Then, if there be no legal bar from the public 
benefit to his reſignation of this power, I ſay, that 
he has reſigned it as far as it is in the power of 
words to convey a reſignation“; and that he 
now calls upon your Lordſhip to enforce and 
| to 


ſuits, without the ſlighteſt imputation. He alſo found that the 
licentiates had, by the expreſs terms of their engagement, 
the option of obeying any of tlie bye-laws, or of laying a fine; 
which he never refuſed. This condition is here (conſidering 
the manner in which Mr. Warren preſſes the 3 very 
uncandidly concealed. 

* Becauſe a perſon may reſign his right of carrying on trade, 


where he might interfere with another who gives him a con- 


ſideration for the reſignation, Mr. Warren adds, to his other 
extraordinary arguments, that an engagement to obey the bye- 
laws, generally, of a corporation, implies a legal ſurrender of a 


right to the franchiſe, if one of theſe bye-laws reſtrain that 


right legally ! 


ae] - 
; n 4 a . 1 2 
to lanction the violation of a folemn ' agree- 


Then there comes another queſtion upon the 
form and the mode of this application, which Was 
taken notice of by my learned friend Mr. Gibbs, 
and on which Mr. Juſtice Lawrence made ſome 
remark. We have ſet forth a bye-law, Which 
ſays, no perſon ſhall be a' member of the college 
unleſs he has been a candidate for a year. Mr. 
Serjeant Adair admitted that this ſtanding alone 
would be a good bye-law. I conceive Dr. Stanger 
ſhould have applied to the court to ſet aſide that 
bye-law. The learned judge ſays, we have drawn 
up our bye-law in ſuch a way, that he cannot 
make his application. If requiring a perſon to 
be a candidate for a year is a good bye-law, why 
could not the application have been made to be 
admitted into the order of candidates? My friends 
admitted, that requiring a perſon to be a candi- 

a | g Te date 

The college may be limited to eight members. They are 
the only judges of the qualifications of candidates, and the mode 
of attaining them. If this extent of power be not ſecure under 
the charter and ſtatutes, provided the college can induce thoſe, 
who might conteſt the uſurpation to ſign bye-laws (whether 
legal or illegal, known or unknown, poſitive or conditional;) 
which enact that none ſhall be admitted but ſuch as comply 
with the conditions impoſed by the college; ſuch ſignature im- 


plies a legal ſurrender, and a moral obligation to fecrifice their 
chartcred rights. Such are the arguments of Mr. Warren! 
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date for one year was a good bye- law; but that 


it was bad, inaſmuch as it was connected with 
that part which ſays, no man ſhall be a candidate 
till he has firſt taken his degree of doctor of phyfic, 
in the univerſities of Oxford or Cambridge. If 
that be not a good bye-law, and your Lordſhip 
ſhould grant a mandamus, then Dr. Stanger 
would become a fellow of the college, without 
ever having gone through the probationary ſtate, 
which all others have gone through; becauſe the 


mandamus. would be to examine him in order to 


admit him as a fellow; if, upon examination, he 
were found ſufficient, he muſt be admitted a 
member of the college, without having gone 
through any probationary ate at all.” 


Lord Kenyon. « If to be a candidate for a 
year is admitted to be a legal bye-law, en 
he muſt conform to the legal bye-law.“ 


Mr. Serjeant Adair. © Your Lordſhip will 
find they are one and the ſame bye-law ; and I 
am afraid cannot be ſeparated. I apprehend 
that I ſhould be told, and I do not know whether 
your Lordſhip, upon conſideration, might not yet 
tell me ſo; that if we applied under this par- 
ticular bye-law that required to be a candidate, 
we ſhould have been told, as we were when con- 
tending the right to be a licentiate—you cannot 
at 


ill 


1 939 } 


at once claim the benefit of one part of this bye- 


law, and object to the other; if you apply under 
a bye-law to be a candidate, which alone creates 
a candidate, you cannot apply till you qualify 
yourſelf according to that bye-law to be a can- 
didate.“ N 


Lord Kenyon. © This muſt ſtand over to ſome 
other day.“. * * 


Adjourned. 
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' THE PRESIDENT AND COLLEGE OF PHYSICIANS. 


COPY from Mr. Gurney's short- hand 
Notes of the Argument in the Court 
of King's Bench, May 13, 1797. 


MAR. SERJEANT ADAIR, 


« I AM to addreſs your Lordſhip in ſupport 
of the rule granted to ſhew cauſe, why a writ of 
mandamus ſhould not iſſue, commanding the pre- 
ſident and college of phyſicians to examine Doctor 
Chriſtopher Stanger, as to his qualifications and 
fitneſs to be admitted into the corporation, as a 
member or fellow thereof; and to ſubmit to the 
court alſo, ſuch anſwers as occur to me, to the 


reaſons that have been alledged againſt this rule 
being made abſolute. 


In order to bring this queſtion to a point, it 
will be neceſſary, ſhortly, to ſtate to the court, as 
well preciſely what it is that we demand, as the 
title upon which we demand it ; and for the bet- 

ter 


WH } 

ter underſtanding of that, to recal the attention 
and recollection of the court to ſuch particulars 
of the conſtitution of this learned and reſpectable 
corporation, as appear moſt directly connected 
with the queſtion which your Lordſhip has now 
to decide. It ſeems to be material to attend to 
the firſt inſtitution, and the progreſs of this learned 
corporation; to the charter itſelf, and to the two 
acts of parliament of Henry the VIII. one of 
which preceded, and the other followed that 
charter; and the order of time in which theſe 
paſſed, as well as the nature of ſome of the pro- 
viſions of them, appear to throw a conſiderable 
light upon the queſtion, at leaſt in the view in 
which it has preſented itſelf to my mind. 


* The firſt public act which will be under the 
conſideration of the court is, the ſtatute of the 
third of king Henry the VIII. by which it was 
enacted among other things, © That no perſon 
within the City of London, nor within ſeven 
* miles of the ſame, ſhall take upon him to ex- 
*erciſe and occupy as a phyſician or ſurgeon, 
* except he be firſt examined, approved, and ad- 
* mitted by the Biſhop of London, or by the 
* Dean of St. Paul's, for the time being, calling 
to him or them four doQtors of phyſic.” Your 
Lordſhip will ſee, therefore, that at the time of 
the paſſing this act, there was no corporation or 

college 
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college of phyſic; but by this act, all his Majeſty 8 


ſubjects were reſtrained from the exerciſe of a 


profeſſion ſo extremely important to the public, 
till their fitneſs had been made to appear by a 
previous examination, by the perſons to whom 
authority, for the firſt time, was given by the 
ſtatute in queſtion, to make ſuch examination. 
From the moment of the paſſing of that act, your 
Lordſhip ſees that a diſtinct line was drawn, who 
might or who might not lawfully practiſe phyſic 
within the limit it preſcribes. From the moment 
therefore of the paſſing of that act, there were 
certain perſons, excluſively, entitled to the prac- 
tice of phyſic within thoſe limits, and who, in the 
legal acceptation of the word might, and who 
only could be called men of the faculty of phyſic. 
Your Lordſhip therefore will find, that at any 
period ſubſequent to that ſtatute, there was a 
particular deſcription of men to whom, and to 
whom only, that term, men of the faculty of 
* phyſic,” could be applied; and in the view 
which I have of the ſubject, - that obſervation 
ſeems material for the right underſtanding of the 
charter, which followed the act within about ſeven 
years; for it ſeems to make it impoſſible accu- 
rately to underſtand the deſcription in the charter, 
of the perſons to whom the privileges given by 
that charter were meant to be granted, and to 


Whom. they were meant to be confined, without 
accurately 


* 
* 


accurately underſtanding who were dhe perſons 


of that deſcription antecedent. to granting the 
letters patent. | 


“Having premiſed this, let us ſee who it is 
that are incorporated by the charter. It is grant- 
ed, firſt, to certain ſpecific perſons by name, then 
eminent in the profeſſion of phyſic, that they 
ſhould be a perpetual college, who ſhould exerciſe 
the faculty of phyſic within the diſtrict that T 
have already ſtated to the court. It grants to 
thoſe dottors by name, that they, and all the men 
of the ſame faculty, and in the aforeſaid city, 
ſhould be a body, a perpetual community or col- 
lege; and then it ſtates the particular conſtitution 
of that body ſo incorporated; the election of 
officers, and the authority that thoſe officers ſhould 
exerciſe over the members of that corporation. 


* have already ſtated, that it was neceſſary to 
the right underſtanding of the words which in- 
corporate thoſe perſons by name, omnes homines 
ejuſdem facultatis, that whoever is to decide upon 
the conſtruction of theſe charters ſhould have a 
clear knowledge, who at the time of granting the 
charter were omnes homines ejuſdem facultatis, 
and that will afford a full anſwer to all the chi- 


merical objections that have been ſtated by my 
learned friend on my left hand, particularly, and 


adopted 
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adopted by my friends after him, that it would 
open the door to every tooth-drawer and bottle- 
conjuror, and every man of the moſt vague de- 
ſcription in this city; becauſe I have already 


pointed out to the court, that there were perſons 


at the time of paſſing this charter, to whom alone 
the words omnes homines ejuſdem facultatis could 
be applied, and that was unqueſtionably in the 
tenth of Henry the VIII. to ſuch perſons only as 
were of the faculty of phyſic, purſuant to the di- 
rections of the ſtatute of the third of the king; 


and therefore, in the tenth year of Henry the VIII. 


when the letters patent were granted, I contend, 
and with great confidence; that no man could be 
conſidered as homo ejuſdem facultatis, who had 
not been ſo elected, purſuant to the directions of 
the act. That at once furniſhes a decided anſwer 
to all theſe apprehenſions, of throwing open the 
doors of this temple. of learning to people utterly 
unfit to enter into it, and its being. profaned by 
men of that deſcription ; becauſe, by no poſſibility, 
by the terms of that charter, can any perſons be 
legally admitted but ſuch as ſhall be legally au- 
thorized by the means preſcribed, as well by that 
act as the letters patent themſelves ; therefore, 
the perſons who had at any time a right to de- 
mand to be admitted of that corporation, cannot 
be the perſons who take upon themſelves to ex- 
erciſe the practice of phyſic, whether qualified or 
not; 


x 


345 J 


not; but it can be only applicable to perſons duly 
authorized to practiſe, by the means pointed out 


by the legiſlature and the letters patent *. 


« Thus having endeavoured to ſhew what is 
the only true conſtruction of the deſcription of 
perſons intended to be incorporated by the letters 
patent, I am now to ſtate what I conceive to be 
the effect of theſe letters patent, and that leads 
me to notice, as I go along, upon the points to 
which they apply the arguments that have been 
urged by the learned gentlemen on the other 
fide ; and as the obſervation, with reſpe& to the 
conſtruction of the letters patent, furniſhes an 
anſwer to the arguments of my friend on my 
left hand, ſo the conſtruction of the letters patent, 
with reſpect to the perſons, ſeems to be equally 
an anſwer to the argument of Mr. Warren, by 
which he contended, and he reſted himſelf upon 
great authorities, particularly Mr. Juſtice Y ates, 
that it could hardly be contended conſiſtently with 


thoſe authorities, that every man, even legally 


exerciſing the faculty of phyſic, was ipſo facto a 
member of the corporation by virtue of the letters 
patent, I do not feel myſelf called upon fo to 

_ contend 


* Mr, Serjeant Adair proves, afterwards, that phyſicians, 
refiding within the college juriſdiction, are legally entitled to 
examination for the licence, which. he conſiders as a neceſſary 
ſlep to enforce examination for the fellowſhip. 
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contend to ſupport this rule, and I ſhould feel the 
weight of thoſe authorities extremely, if it were 
neceſſary for me to ſupport that propoſition. 


« Your Lordſhip knows that a charter of new 

incorporation, (for upon that alone can this argu- 
ment operate) addreſſed to a number of men of 
any deſcription, does not, ipſo facto, inveſt them 
with all the corporate rights; there is ſomething 
more requiſite than the mere iſſuing the letters 
patent, and perſons/being within the deſcription 
of thoſe letters patent. All that a new charter 
gives, is the option of becoming members of the 
corporation ſo created, if they chooſe to accept 
the privileges ſo granted, upon the conditions on 
which they are granted, and to be admitted re- 
gularly ; tor that is neceſſary to becoming a mem- 
ber of any corporation, in order to be entitled to 
thoſe franchiſes, either under the charter or bye- 
laws ſubſequently made under the power given 
in the charter, | 


© J contend, therefore, not that omnes homines 
ejuſdem facultatis are by force of the letters 
patent completely, and de fatto members of this 
learned corporation ; but that they have that ſort 
of inchoate right which authorizes them to tender 
themſelves for admiſſion into that corporation, 


according to the forms Iawtully preſcribed, either 
by 
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by act of parliament, the charter of incorporation 
itſelf, or bye- laws, lawfully made, purſuant to the 
power inherent in the corporation, or expreſsly 
granted by letters patent. I think that mode of 
putting the claim gets rid of the authorities that 
have been urged againſt us, upon the ſuppoſition 
that I was bound to contend that which I do 
not; namely, that theſe gentlemen applying were 
ipſo facto members of the corporation. Indeed, 
the rule itſelf furniſhes an anſwer to ſuch a ſup- 
poſition, for we have only prayed to be put in a 
ſituation of being admitted members of that cor- 
poration ; and I ſhall ſhew your Lordſhip, preſent- 
ly, that we do not, even unqualifiedly, claim a right 
in the ſituation in which we now ſtand to be im- 
mediately admitted ; but we ſubmit to that re- 
quiſite which is lawtully annexed as a previous 
requiſite for every perſon who claims to be admit- 
ted a member of a body, which not 'only enjoys 
privileges, but privileges in which the public are 
intereſted, and to which a truſt duty is annexed. 


Where the privileges of a particular body of 
men are not granted to them for their own ſole 
benefit, but the public are intereſted in them; 
ſuch as require integrity, ſkill, and different qua- 
lities, which render men fit to be inveſted with a 
public truſt according to the ſubject matter of 
that truſt; no man, I ſay, can have an unqualified 
| right 
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| right to claim admiſſion into ſuch a body, and 


the qualification of fitneſs muſt be aſcertained in 
ſome regular mode lawfully preſcribed, to entitle 


to ſuch admiſſion; and, therefore, that advice 


has been purſued in the prefent application to 
the court for Dr. Stanger, who is not ſingular in 
conceiving himſelf to be inveſted with this pub- 
lic truſt; he does not, however, rely upon' the 
opinion of his own fitneſs, leaſt of all will he rely 
upon that of any man, or even upon the opinion 
of the public; but he ſays, try my fitneſs, I offer 
myſelf to that examination ; you have a truſt on 
the part of the public, not to admit an unfit perſon, 
but to admit thoſe who poſleſs the qualifications 


required by law. I tender myſelf to you for exa- 


mination; if after that examination you will ven- 


ture your character and:credit as men, that I am 


an unfit perſon to be admitted to what I claim, 
allow you have a right to refuſe; and, therefore, 
the mandamus prayed is not to admit, but to 
examination, without which no man can claim 


to be admitted into this learned body. 


« Your Lordſhip ſees diſtinctly, by this time, 
what, and what alone it is, that Dr. Stanger 
claims; he claims to be admitted to an examina- 
tion in the mode preſcribed by law (which I 
ſhall explain hereafter more particularly) to aſ- 
certain whether he is or not fit to be admitted a 

| fellow 
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fallow of the college of phyſicians; that is the 
thing which he claims, to be examined as to his 
fitneſs for that admiſſion, which he afterwards 
expects. | F 


« The next point to be conſidered is, the title 
under which he claims it; for I have already ad- 
mitted, that every man who ſuppoſes himſelf fit 
to be a member of the college of phyſicians, that 
every man whom the public ſuppoſes fit to be a 
member of the college of phyſicians, has no 
right either to be admitted, or to tender himſelf 
for admiſſion, becauſe, independently of any bye- 
law whatever, the act of parliament and the 
charter have deſcribed, who, and who alone, 
have a claim to be members of the college; and 
no man that does not come within the deſcrip- 
tion of the charter, or act of parliament, let his 
qualifications from nature, as my learned friend 


ſuppoſes that ſome men may have derived in- 


tuitive knowledge, let his knowledge in the 
practice of phyſic be what it may, has any 
right. 5 | . 


* It remains next for me to ſtate the title 


under which we claim what we aſk, and that 


will lead to two queſtions—Firſt, Whether that 
title is good in itſelf in the outſet? And, in the 
next place, whether there is any bar to it? Whe- 
ther 


( 550 1 


ther there is any thing which can bare a . 
ee to defeat 2 title. n 


cc The title 1 8 ee to be under the 
letters patent themſelves; it will remain open for 
the other branch of the argument, to ſee whether 
there is any thing elſe that will operate as # bar 
to that prima facie right We claim under the 
letters patent a right to be admitted, if fit to be 
admitted, fellows of the college. Dr. Stanger 
claims as being ejuſdem facultatis, within the 
limits of the charter, and it is for that purpoſe 
alone that Dr. Stanger has ſtated the fact, of his 
having been admitted to the practice of phyfie; 
it is to ſhew that he is that, which without it he 
could not be homo ejuſdem facultatis in civitate; 
he could not be fo, for the reaſons I have ftated 
before, under thefe letters patent, unleſs he had 
been admitted to the practice of phytrc, by perſons 
to whom that authority is given; firſt, by the acts of 
parliament, afterwards by the charter, theſe letters 
patent being ſubſequently confirmed by the ſtatute 
of the 14 and 15 Henry VIII.; and perhaps that 
confirmation. might be deemed neceſſary, becauſe 
a doubt might have ariſen whether the ſtatute of 
3 Henry VIII. having given a diſtin deſcription 
in what manner perfons ſhould be admitted to 
practiſe phyſic within the limits, and by whom 
they ſhould be examined, a doubt might be en- 
tertained 
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tertained of the authority of the crown to have 

varied that limitation, unleſs thefe letters patent 
had been confirmed by act of parliament; but, 
however, no ſuch doubt can operate, becauſe the 
letter patent, confirmed by the 14 and 15 Henry 
VIII. have diſtinctly fubftituted a new deſcription 
to that which was fiſt erected by the 3 Henry 
VIII who ſhalt be deemed omnes homines ejuf- 
dem facultatis, within the limits preſcribed; 
therefore it is abſolutely neceſſary for Dr. Stanger, 
in order to make any claim at all; admitting that 
every man who fancies himfelf qualified, is not, 
therefore, entitled to admiſſion into this learned 
body; it became, therefore, neceſſary for Dr. 
Stanger to ſhew that he was one of the perfons 


who, as we contend, in the true conſtruction of 


the letters patent, are entitled to be admitted, if 
they are found capable. 


«* Our title and our claim, therefore, is under 
the letters pateat themſelves, and having ſtated 
Dr. Stanger, in our affidavit, to be homo ejuidem 
facultatis, under the legal ſenſe of that word, 
within the limits of the charter; he ſays, I tender 


myſelf to be examined, try whether I am in learn- 


ing, character, and morals, fit to be a member of 
your college or not; if you can conſcientiouſſy 
after that trial ſay I am not, that will be a full 


anſwer to any ſubſequent mandamus, after an 


examination 
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examination to admit; but, I conceive, that no 


anſwer could be given to a mandamus, which 


only ſtates that Dr. Stanger is one of the perſons 
deſcribed by the charter, as homo ejuſdem facul- 
tatis, and that no anſwer can be given to his 


claim, that they ſhall examine; that they to 


whom, I admit, the law has given the whole 
power of examining and deciding, ſhould exa- 


mine, whether he has all the qualifications which 


the law requires, to be admitted into that body. 


0 | 
At the time when the conſtitution of this 


learned body was ſo much the ſubject of dif- 
cuſſion, the application was undoubtedly fo 


' framed as not to bring on any final deciſion, 


upon any queſtion ſimilar to what I am now 
arguing, which might have prevented any future 
difficulty; yet it was fo canvaſſed, as to draw 
from able and learned judges very ſtrong declara- 
tions as to the effect and conſtitution of this 
learned body, and as to the duties impoſed upon 
them by that conſtitution, and the noble Lord 
who then preſided, ſtated, © There is no doubt, 
that where a party who has a right, has no 


| © other ſpecific legal remedy, the court will afliſ 


him, by iſſuing this prerogative writ. There 
can (fays Lord Mansfield) be as little doubt, 
that the college are obliged, in conformity to 


the truſt and confidence placed in them by the 
5 crown 


„ 


18 


crown and the public, to admit all that are fit, 
and reject all that are unfit.' I admit that this 
part of what is ſtated by Lord Mansfield refers 
only to the right of practiſing phyſie within the 
limits in queſtion; but it contains this principle, 
that the diſcretion of the college to admit to the 
practice of phyſic is not an arbitrary diſcretion, 
but that they are abſolutely bound to admit all 
that are fit, of which fitneſs they are the judges; 
but if it were neceſſary in this part of the caſe, 
if that were what we now claim, I ſhould deny, 
for it ſeems to me that the words of the learned 
judge will fortify me in ſo denying, that they 
had any authority to enquire beyond the actual 
fitneſs of the perſon applying to be a licentiate, 
and that they would have no authority to enquire 

in what manner that fitneſs had been obtained, 
for they are bound to admit all that are fit, ang 
to reject all that are unfit. | 


* They have no authority, therefore, to ſay, 
we do not enquire whether you are fit or not, 
unleſs you have been educated at this or that 
univerſity; unleſs you have purchaſed this or that 
previous qualification; but they are to enquire, 
whether at the time I apply to them to be al- 
lowed to practiſe phyſic, I am fit to be entruſted 
with the care of the lives and health of his 

- +l Majeſty's 
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Majeſty's ſubjects, if I am, the words of the 
learned judge are, that they are bound to admit 
all that are fit; © for under the reaſon, and ſpirit, 
and true conſtruction of this charter, and this 
* aft of parliament, no perſon ought to be ſuf- 


* fered to practiſe phyſic but only ſuch as have 


* ſkill and ability, and have diligently applied 
* themſelves to the ſtudy, and are well grounded 
in the knowledge of it. And on the other 
© hand, all perſons who are ſo qualified, and have 
© beſtowed their time, and money, and labour, in 
* the proper ſtudies that tend to ſuch qualifica- 
tions, have a right to be admitted to exerciſe 
* their profeſſion; and the public have alſo a right 


. © to the aſſiſtance of ſuch a perſon, who has by 


his labour and ſtudies rendered himſelf capable 
* of ſerving the public by giving them proper 
* advice and directions.“ 


« That a claim to be examined merely, is the 
proper ſubject of a mandamus, I have alſo the 
ſame high authority— If they are inſufficient, the 
* court may grant a mandamus; -if they ſhould 
« refuſe to examine the candidate at all, the court 
would oblige them to do it.” If, therefore, they 
ſhould refuſe to enquire into the fitneſs of any 
perſon who offers himſelf to be examined as a 
licentiate, the court will oblige them to do it. 


« Thus 


L 855 J 


Thus far the authority I have been ſtating, 
applies to the right of practiſing phyſic, and to 
that only, it does not go the length of a direct 
application to the claim of being admitted, or 
being examined, previous to the admiſſion to be 
a fellow of that learned body; but in the courſe 
of the ſame continued litigation, the ſame autho- 
rity goes wholly to that extent, and fhews: that 
the qualification of fitneſs is the only qualification. 


I beg to be underſtood throughout, that in fitneſs 


[ include character as well as learning, but that 
the qualification of fitneſs, is the only qualification 
required.” 


Lord Kenyon. © My Lord Mansfield does not 
confine it to their learning. Now ſuppoſe a biſhop 


be to enquire into the morals; the biſhops have 


laid down a rule, I believe, that they will have a 
teſtimonial from ſo many clergymen.” 


Mr. Erſtine.“ From three clergymen.” 


Mr. Serjeant Adair. © I] have laid in my claim, 
to be underſtood throughout, not to confine the 
word fit to the ſkill and learning of the party, 
but to include character, morals, every thing in 
truth to which the word fit can properly be ap- 
plied; but I am contending that fitneſs alone, in 
that large ſenſe of the word, as applied to the 

Aa? ſubject 
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ſubje& matter, is the requiſite which the charter 


authorizes the college to require. 


A have ſtated that opinion as to the practice; 


I will now ſhew it extends to what we claim, the 
right of being admitted a member and fellow of 


that corporate body; Lord Mansfield ſays, in 4 
Burrow 2202. I think that every perſon of 
© proper education, requiſite learning and {kill, 
and poſſeſſed of all other due qualifications, is 
© entitled to have a licence; and I think that he 
© ought, if he deſires it, to be admitted into the 
* college. But I cannot lay it down, that every 
man who has a licence from the college, by 
letters teſtimonials to practiſe phyſic in London, 
* and within ſeven miles of it, does thereby ac- 
© tually become a member of the college, and 
obtain a right to vote in corporate elections. 
I have ſtated, that J do not contend that every 
perſon admitted to prattiſe phyſic, thereby ac- 
tually becomes a member of the college, but 
that he has a right to it, if, ſubſequently to that 
admiſſion, he can ſhew himfelf poſſeſſed of the 
qualifications requiſite for a member of the col- 
lege, and defires to be ſo admitted. | 


In another page Lord Mansfield ſtates, 
nothing can make a man a fellow of the col- 
© lege, without the act of the college.” That alſo 

af 8 J admit 
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1 admit in its fulleſt extent, and he admits there 
muſt have been two acts for it at leaſt—Firft, 
the act of examination, afterwards the act of 
admiſſion— The firſt act to be done by them 
js the judging of the qualifications of the can- 
« didate. The admiſſion into the fellowſhip is an 
act ſubſequent to that. The main end of the 
incorporation was to keep up the ſucceſſion, 
and it was to be kept up by the admiſſion of 
« fellows after examination. The power of ex- 
« amining and admitting after examination, was 
not an arbitrary power, but a power coupled 
with a truſt. They are bound to admit every 
* perſon, whom upon examination they think fit 
to be admitted within the deſcription of the 
charter, and the act of parliament which con- 


firms it.'—Theſe words are very ſtrong— They 


* are bound to admit every fierſon whom they think fit 
* to be admitted, within the deſcrintion of the charter, 
* and the act of fiarliament which confirms it. 


Here is, therefore, an expreſs authority, in 
terms that every man, who brings himſelf within 
the deſcription of the charter and the act, has a 
right to apply to be examined, and that the col- 
lege are bound to admit him if he is fit—l ſhall 
call your Lordſhip's attention hereafter to that, 
when I come to conſider the reaſons the college 
have given, why they will not examine into the 
litneſs of Dr. Stanger. The perſon who comes 

within 
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; within that deſcription ;' ; that is the deſcription 
of the charter and act, for that is what alone is 
referred to, has a right to be admitted into the 
* fellowſhip, he has a claim to ſeveral exemp- 


© tions, privileges, and advantages, attendant upon 


« admiſſion into the feHowſhip, and not only the 
candidate himſelf, if found fit, has a perſonal 
* right, but the public has alſo a right to his 
© ſervice, and that not only as a phyſician, but as 

* a cenſor, as an elect, as an officer in the offices 
to which he will pon admiſſion become eli- 


* gible,” 


« Thus far, therefore, I have been arguing for 
the right, which Dr. Stanger claims, to be ad- 
mitted if found fit, and for the college to exerciſe 
their diſcretion upon that fitneſs, by the only 
mode which the charter and a& of parliament 
point out; which is an examination into that fit- 
neſs, and I have ſtated an authority to ſhew, that 
Dr. Stanger, having clearly ſhewn himſelf to be, 
within the charter and the act, homo ejuſdem 
facultatis, has a right from that alone, by the 
expreſs terms of this authority, to be admitted 
into the fellowſhip, if the college, in the exerciſe 
of their public truſt, and confidential, power an- 
nexed to that truſt, do deem him upon that 
examination fit ; and I contend that they cannot 
judge of his fitneſs, by any previous requiſite not 


required by the act and letters patent, but that 
the 
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the only mode, by which they can judge of that 
fitneſs, is by what the charter and act preſcribe. 


« | have ſtated what it is that we claim, which 
is to be examined, and at preſent nothing more. 
In the next place, I have ſtated in what right we 
claim it; which is by ſhewing ourſelves to be 
within the deſcription of the charter and acts, 
to be one of thoſe perſons who were meant to be 
incorporated, and by the authority I have cited, 
of Lord Mansfield in the former caſe, that having 
that qualification which the charter requires, we 
have a right to be examined, and if found fit to 

be afterwards admitted. 


« Now it remains to be conſidered, if I have 
ſucceeded in making out that point under the 
charter and acts of parliament, whether there is 
any thing elſe in our way, the legal operation of 
which ſhould defeat that right, or prevent its 
taking effect. I ſubmit that there 1s not; and I 
ſhould have pretty ſtrong ground to collect, that 
it was the opinion of the court, upon the former 
application, that if the claim had been ſtated, as 
we now ſtate it, not as a claim under any of the 
bye-laws of the college, but under the charter 
and acts of parliament alone, that nothing could 
nave defeated that claim but the circumſtance of 
unfitneſs, to be aſcertained upon examination; 


for 
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for the very bye-law, under which, by the affidavits m 
anſwer to this rule, they claim a right of refuſing to 
examine the fitneſs of Dr. Stanger, was in exiſtence, 
and under contemfulation of the court at the time; that 
the ſentiments I have flated to your Lordſmnft, were 
uttered by the learned judges who had the bye-law in 
queſtion before them, which ſuperadds another qualifi- 
cation, diftint from fitneſs, though it may be one of 
the means by which that fitneſs may be acquired— 
with this bye-law before them, when it is ſpe- 
cifically ſtated, that all the perſons poſſeſſing fit- 
neſs are within the deſcription, not of the bye- 
laws, but of the charter and acts of parliament; 
there 1s a ſtrong implication indeed, that it was 
their opinion, that if that right had been claimed 
under that, upon which alone it was duly founded, 
and not under that upon which it. could not 
have been founded, that it was the opinion of 
the court, that there was nothing which could 
defeat that right, 


* Your Lordſhip knows, that in this mode of 
putting the queſtion, no former claim has been 
diſtinctly ſtated; for the perſons making the for- 
mer applications had embarraſſed themſelves with 
queſtions how far different bye-laws can be ſepa- 
rated from one another; how far the whole ſhall 
be conſidered as one code; and be wholly adopt- 
ed or rejected; and how far different parts of the 
ſame 
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fame bye-law may be ſeparated, and one en- 
forced and the other rejected; theſe embarraſſ- 
ments are all ſteered clear of by the preſent mode 
of application; and my friends have not argued 
ſtrenuouſly, indeed they have ſtated in honour to 
the learned body they repreſent, that they are 
not wiſhed to be arguing very ſtrenuouſly any 
technical objection, for undoubtedly Dr, Stanger 
cannot claim his right of admiſſion, unleſs he 
founds his right upon ſomething independent of 
thoſe bye- laws; his claim, if I am right, is com- 


plete without reference to any of the bye-laws, 


becauſe the charter preſcribes the mode in which 
perſons can become homines ejuſdem facultatis, 
that does not depend upon any bye-law of the 
corporation, and in that right alone, as having 
previouſly become a man of the ſame faculty, in 
that right alone under the charter, and not any 
bye-law, it is that Dr. Stanger conceives himſelf 
entitled to apply for admithon, and he does not 
contend that any regulation of this learned body, 
or even the charter itſelf, does make him a fellow 
of the college, or give him a complete title ſo to 
be made, till his fitneſs is examined into. 


My friends have argued, that Dr. Stanger 
was eſtopped making this application, becauſe it 
was contrary to the ſtatutes and ordinances” of 

that 


11 

that learned body, and that when he had been 
licenſed to practiſe phyſic, he had faithfully pro- 
miſed to obey all the ſtatutes and ordinances; I 
apprehend he is not in the ſmalleſt degree af. 
fected by that argument. In the firſt place, 
my friend, in ſtating what he faithfully pro- 
miſes, ſtopped ſhort in the middle of it, which 
is frequently a convenient mode of argument, 
but not a convincing one, for he promiſed to 
obey all the ſtatutes and bye- laws, ar 10 ſubmit 
to the fenalties anntxed, which he is ready to 
do ; but farther I contend on the part of Dr. 
Stanger, that if there was no ſuch reſtriction to 
this declaration, the meaning of it in itſelf in any 
court of juſtice, or on any principle of honour 
and of conſcience, is, that he will conform to all 
the lawful ſtatutes and ordinances of that body. 
Dr. Stanger is in the very terms of his engage- 
ment at liberty to oppoſe all or any of the 
ſtatutes, ſubmitting to the penalty for ſo doing; 
but he is at liberty to ſay, that ſuch and ſuch are 
not ſtatutes of the college, becauſe they are not 
lawful ſtatutes. 8 
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%] now come again to that which muſt ulti- 
mately be the real queſtion in this cauſe—Is the 
bye-law, which if valid, excludes Dr. Stanger, a 
lawful ſtatute of the college or not? Is it a rea- 


fonable ordinance within the meaning of the 
charter 


FP 
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charter and act of parliament? I ſhall contend 
that it is not; I have already ſtated a pretty ſtrong 
implication, that when that bye-law was before 
the court upon the former application, the court 
did not think it was a good one. Lord Mansfield 


concluded in the caſe of the King v. Dr. Aſkew, 


with a recommendation to the college to ſettle 
all other matters amongſt themſelves, without 
coming to this court; at the ſame time, intimat- 
ing to them a caution againſt narrowing their 
grounds of admiſſion, ſo much that even if a 
Boerhaave ſhould be reſident here, he could not 
be admitted into their a 


«© Now, moſt undead} that ade to the 
preſent caſe, for if a Boerhaave, or a man of 
equal qualifications, in this very learned profeſ- 
hon, were to apply to the college, being reſident 
in London, to be admitted a fellow, he could not 
under this bye- law be admitted. 9 


Lord 10065 « If I underſtand the ih 
right, that is not quite accurate, becauſe he may 
be admitted, if he is of thirty-ſix years of age, and 
has been a practiſer of phyſic for ſeven years, if 
any one of the college will propoſe him.” 


Mr. Serjeant Adair. © I have not forgotten 
that patch, which has been applied ſince to the 
wound 
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wound of which I ſhall ſpeak preſently, which 
appears to me to make it worſe than it was 
before. I will firſt conſider the operation of the 
bye-law itſelf, as it ſtood at the time of the caſe 
that I am now ſtating, and then I will conſider 
the attempts made ſince to remedy it, which 
have been argued at length by my learned friends 
I thall firſt contend, that the bye-law as it then 
ſtood was bad, and appeared to be ſo, by impli- 
cation in the court of King's Bench at that time. 
I ſhall then ſhew your Lordſhip, that all the ſub- 
ſequent attempts to amend it, have only gone 
to ſhew their conſciouſneſs that it wanted to be 
amended, but inſtead of amending, it, they have 
made it a great deal worſe, | | 
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J will therefore confider the bye-law firſt that 
requires a doctor's degree in one of the Engliſh 
univerſities, or an Iriſh degree with an eundem to 
the Engliſh univerſities; this is the bye-law that 
ſubſiſted at the time of the former argument, and 
was in full force.” I contend that it is bad, for 
this reaſon, becauſe it ſuperadds a qualification 
not required by the charter of incorporation, and 
though the Maidſtone caſe, which has been al- 
luded to in the different diſcuſſions of this buſineſs, 
is diſtinguiſhable in many important particulars 
from the preſent; and though many diſtinctions 
might be drawn from the nature of the rank 

claimed 


- St 
WY 
1 
* 
3 
N 
0 
1 
vT 
5 E 
LA 
B 
= 
7 
-£Y 
” 
7 
8 


7 74 Ry * ASD 1 a M 
th 4 = 1 


- FF nn 


claimed in the Preſent caſe; yet the principle of 


the caſe appears to me to apply, and it never has 


been ſhaken. 


« The principle of that cafe I take to be this; 
not that reſtrictions may not be made by bye-laws 
ariſing from the nature of the franchiſe claimed, 
as ſuch'as may contribute to the good order of the 
corporation, though they may tend to exclude 
certain individuals, who without thoſe beneficial 
regulations would have a right ; it would be per- 
verting it to carry it any further; but I take that 


principle, truly underſtood, and indeed as it is ex- 


preſſed in all the reports I have ever ſeen of that 
deciſion, which has always, I believe, been held 
ſatisfactory, it is to be underſtood to be this; that 
the body itſelf. acting under the conſtitution given 
by the crown, which they have accepted, ſhould 
not be at liberty, under pretence of regulation, 
to change eſſentially the conſtitution given them 
by the charter of incorporation, and to ſuperadd 
qualifications which ſhould limit and narrow the 
right of being elected, and exclude perſons who 


under the charter would have a right to be fo 
elected. 5 


* Then I have only to ſhew that this is a qua- 
lification ſuperadded to what the ſtatute requires 
as to the perſons to be elected. The regulation 

of 
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of the mode of elefting we do not meddle with, 
We do not impeach the power of the corporation 
to make bye: laws for directing the mode of their 
own examination ; they, who have, a right of ex- 
amining, are competent to ſay in what manner 
they will examine; they are competent to pre- 
ſcribe the particular mode, and perſons coming 
to be examined are bound to conform to thoſe 
rules which merely apply to their own regulation 
of their right of examining.” 

Lord Kenyon. But you will not be ſatisfied 
by going to be examined, if they infiſt that one of 
the teſts of fitneſs is, that the perſon. muſt be a 
member of one of the univerſities ; that will do 
you no good,” 

Mr. Serjeant Adair. © Certainly not I con- 
ceive, that nothing can be by law a teſt of fitneſs 
under a charter, which ſays, that all perſons who 
are fit ſhall be admitted ; nothing but examina- 
tion in ſome way or other, which 1s the mode 
preſcribed by the charter, can be the teſt of that 
fitneſs. Your Lordſhip ſees to what it would 
extend if they have a right to ſay, that the teſt of 
fitneſs ſhall be a fine qua non teſt; a degree in one 
or other of the Engliſh univerſities, they have a 
right to confine it to one univerſity ; they have a 
right to ſay, that a man ſhall not only be a doctor, 
| | but 
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but ſhall have been a doctor for twenty years; 


in ſhort, if they have a right to ſay, that inde- 


pendently of any conſideration of honour, of morals, 
of character, of ſkill, of practice or experience; 
if they have a right to ſay, independently of all 
theſe conſiderations, you ſhould have been for any 
particular time in a ſpecific ſituation which ſhall 
alone qualify you to exerciſe thoſe talents, I ſay 
it is eſtabliſhing a new conſtitution, directly con- 
trary to their charter; for inſtead of being an in- 
corporation of omnes homines ejuſdem facultatis, 
within the limits of the charter, it is an incorpo- 
ration only of doctors of the two univerſities of 
Oxford and Cambridge ; that is a ſenſe and con- 
ſtruction which I conceive can never be put upon 


this charter. A charter which expreſsly incorpo- 


rates certain perſons by name, and all others of a 
certain deſcription, can never be conſtrued to be 
a charter incorporating nobody but doctors of 
phyſic of the univerſities of Cambridge and Ox- 


ford; and I ſhall ſhew your Lordſhip bye-and-by, 


that if it were poſſible to put that conſtruction 
upon the charter, if they can conſtrue the charter 
to be an incorporation only of doctors of phyſic in 
Cambridge and in Oxford, all their DSTI are 
bad, as I ſhall een ſhew. 


60 Firſt, F 5 has no ſuch conſtruction 
can be put upon the charter; and that unleſs 
that 
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that conſtruction is put upon the charter, they 
are clearly ſuperadding a qualification to that re- 
quired by the charter, which they have not a legal 
authority to do; for all the qualification required 
by the charter is, that they ſhall be omnes homines 
ejuſdem facultatis, appearing ſo to be after the 
examination effected by theſe letters patent; and 
to ſay, that they ſhall be members of this or that 
particular body, is making the letters patent an 
incorporation only of that particular body ; which 
J contend is a conſtruction that cannot poſſibly 
be put upon the charter, and without which it is 
impoſſible to ſupport this bye-law. 


“The bye: law, ſuppoſing it to be a total ex- 
cluſion of all perſons who have not the qualifica- 
tion of being doctors of phyſic in Oxford or Cam- 
bridge, I apprehend, is clearly void upon all the 
principles of law; becauſe it is altering that 
charter which incorporates all the lawful prac- 
tiſers of phyſic in London, and making it an in- 
corporation, not of all the doctors of phyſic in 
London, but only of the doctors of phyſic of Ox- 
ford and Cambridge ; it is ſuperadding a qualifi- 
cation, which not only makes a change in the 
conſtitution of a part of the corporation, but 
makes a change in the conſtitution of the whole, 
and makes it actually a different corporation from 
that which was created by the charter. 


« The 
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« The charter created an incorporation of cer- 
tain doctors by name, and of ſuch perſons ag 
ſhould lawfully practiſe phyſic within the limits 
deſcribed in future in ſucceſſion, The bye-law 
makes an incorporation, not of ſuch perſons, but 
an incorporation of doctors of phyſie alone of 
Oxford or of Cambridge. I am arguing it now 
as if it was a law which utterly excluded all other 
perſons, therefore I contend that bye-law is clearly 
void, and the college felt that ſo much, that they 
judged it neceſſary to relax it, as they think, con- 
fiderably ; for it appearing manifeſt, that if no- 
body could be of this corporation who were not 
doctors of Oxford or Cambridge, it would be a 
corporation of doctors of Oxford and Cambridge 
only, which is directly contrary to the charter; 
therefore, they have opened a little wicket to let 
in certain perſons who could not claim by that 
previous right, intending this as an anſwer to the 
objection, the force of which ſeems to have been 
admitted by the attempts to elude it. I truſt 
that the only operation of theſe ſubſequent at- 
tempts will be, to ſhew a conſcroutnels that they 
were ns | | 


* To this bye-law, which would change en- 
tirely the corporation, and would confine it as a 
corporation to the doctors of Oxford or Cam- 
bridge, there are two exceptions; one, that a 

3B - | perſon 
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perſon who has been a licentiate for ſeven years, 
and who is thirty-ſix years of age, may be pro- 
poſed by any fellow of the college to be ex. 
amined ; and that he may, if the major part ſhall 


conſent, be examined in the mode preſcribed by 
that bye-law; and if upon that examination he is 


found fit, he may afterwards, with the confent of 
the major part of the comitia majora, be admitted 
a fellow of the college. With reſpect to that, 
I ſubmit it is bad in another point of view, 
and more objectionable than the bye-law of 
which 1 have been ſpeaking. The. bye-law, 
againſt which I have been hitherto arguing, is 
one which, whether good or bad, legal or illegal, 


is at leaſt fair and impartial, as far as the de- 


ſcription of it goes; for it gives a right to all 


doctors of phyſic of Cambridge or Oxford to 


do that which I ſay the charter gave a right to 
all practiſing in London to do; that 1s, to apply 
to be examined; and it retains no right in the 


body to give a preference to this or that par- 


ticular individual, but every doctor, who ſhall 
apply to be examined, has a right to be examined, 
and if found fit, has a right to be admitted. But 
this bye-law is of quite a different complexion, 
becauſe it gives the body what is directly contrary 
to the ſpirit of the charter, and ſtill more direct 


contrary to every word that was ſaid by the court 
| of 
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_ 


of King's Bench upon the former occafion; it 


gives them an arbitrary and diſcretionary. power 
of refuſing to examine perſons, who, it is conceded, 


may lawfully be admitted if they are examined; 


and that is, in the firſt place, an admiſſion that 
other perſons than doctors of phyſic of Oxford or 
Cambridge may lawfully be admitted, if the col- 
lege think fit; not if they ſhould think fit if the 
perſon is qualified, but in the vulgar ſenſe of the 
words, if they ſhould ſo pleaſe; that is a power 
which the law never gave, a diſcretionary power 


of refuſing perſons, who by the very bye la they 


allow to be capable of being admitted; for their 
bye: law is bad if it gives leave to admit, ad libitum, 
perſons incapable of being admitted; therefore 
this bye-law muſt either give the college the 
power of diſpenſing with the law of the land, and 
admitting, ad libitum, as they ſhall think fit, per- 
ſons not qualified by law, perſons not fit, or it 
muſt give a power of refuſing, ad libitum, perſons 
who are by law fit. I entreat the ſerious attention 
of the court to that dilemma, applied to the bye- 
law of which I am now ſpeaking ; that it does 
give a power of admitting, ad libitum, perſons 
who by the law of the land are not qualified to 
be admitted, or it gives them a power of refuſing 
to admit perſons that are qualified; for here they 


are not to be examined, if they do not choole it, 


there muſt be the conſent of the majority previous 
Eb to 
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to this examination; therefore I infiſt that this 
bye-law is clearly bad of itfelf, and cannot mend 
the other, though it is an admiſſion that the other 
n to be mended. 5 


0 « + The ate is till worſe, for it gives the moſt 
monſtrous power, coupled with a public truſt; 
that I believe ever was claimed, or that ever ven- 
tured to ſhew its face in a court of juſtice ; for it 
gives them a power of admitting any perfon with- 
out being examined at all ; this is in a corporation 
where a public truſt is conferred, and a public 
duty impoſed, where the Charter requires the 
qualification of fitneſs and no other, this bye-law 
allows the preſident to propoſe a candidate, and 
he ſhall be admitted, whether fit or not. I am 
not imputing to theſe very reſpectable gentlemen, 
that any one of them is capable of acting upon 
this bye-law according to the ſpirit of the bye-law 
itſelf, or of being guilty of ſo monſtrous an abuſe 
as admitting unfit perſons into the college; it is 
enough for me to ſay, that the bye-law authorizes 
them fo to do. The law does not ſuppoſe a per- 
ſon is incapable of abuſing power, it is meant to 
reſtrain abuſe; therefore, I contend, that there 
never was a more monftrous bye-law brought into 
a court of juſtice than this, which gives the pre- 
fident a right, without examination of fitneſs, to 
introduce a member every two vears. It appears 

to 
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to me that theſe are therefore miſerable patches, 
to endeavour either to cure'or conceal the wounds 


in the bye-laws ; and that they are infinitely more 


inexpedient in point of public convenience, and 
infinitely more againſt the ſpirit of the charter, 
than even that reſtrictive bye-law I have before 
obſerved upon. The queſtion therefore reſolves 


itſelf to this: 


« Firſt Whether every man, ejuſdem faculta- 
tis, in the City of London; whether every man 
legally qualified to practiſe phyſic in London, has 
not a right, under this charter, to tender bimſelf, 
not to be admitted but to be examined, and ſay, 
enquire whether I am by my ſuperior {kill in phy- 
lic, by my morals, by my ſituation, taking in all 
theſe requiſites which ought to concur, whether 
I am or am not, beſides practiſing in phyſic, fit to 
be truſted with a ſhare in the direction and ma- 
nagement of this corporation; examine me; ad- 
mit me if I am fit, reje& me if not? If that is the 
true conſtruction of the charter, then I contend 
that a bye-law, which abſolutely ſhuts the door 
to ſuch perſons, and confines admiſſion to per- 


ſons only of a different deſcription, cannot upon 


the principles of law be ſupported, as it changes 
entirely the perſons of whom the corporation 


ſhould conſiſt, ſaying, it ſhall conſiſt not of men 
| of 
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of the faculty of phyſic in London, but of doQtors 
of the univerſities of Oxford or Cambridge. 


© In the next place, if it cannot Whether it 
can be mended by the miſerable expedient W 
1 have been Mating: ? | 


e One ; and but a word, need be faid 
upon a queſtion which I ſhould not have intro- 
duced at all, if it had not been argued upon at 
ſome length by my learned friends; and that is 
with reſpect to the expedience and propriety of 
this reſtriction, ſuppoſing it to be warranted at 
law. I ſtand upon the principle, that it is not 


- warranted at law; that it is ſuperadding a qualifi- 


cation diſtin& from fitneſs, and different from the 
qualification required by the charter. But my 
learned friend has made an eulogium on the two 
univerſities of Oxford and Cambridge, which I 
am ſure I ſhall not be ſo unworthy a ſon of one 
of thoſe univerſities, as to contradict a ſingle word 
of. I have not the leaſt doubt that any young 
gentleman of genius and of great application); 
and I beg to lay ſtreſs upon that, of genius and 
great application ; may, by the help of that genius 
and great application, acquire a competent know- 
ledge of phyſic, by purſuing his ſtudies at Oxford 


or Cambridge. 
6c But 


it 


[ 875 ] 
_ « But I would venture, without the leaſt dif- 
culty, to refer it to my friend; and let the event 
of this cauſe depend upon the anſwer to it. I 
would make my friend the arbitrator, and allow, 
him to anſwer the queſtion ; whether a man with 


equal genius and equal application, may not as 


well acquire a competent knowledge in the ſcience 
of phyſic in the univerſity of Edinburgh, and 
other univerſities which may be mentioned, as at 
either of the learned univerſities of Oxford or 
Cambridge? I think I can foretell what would 
be the anſwer of my learned friend; that with 
an equal genius, and with a great deal leſs ap- 
plication, with the aſſiſtance he might have there, 
ne might acquire that knowledge. There is 
nothing in the univerſities of Oxford or of Cam- 
bridge that will hinder a man from becoming a 


phyſician, if he pleaſes. In Edinburgh, if he ap- 


plies to his ſtudies, it muſt be difficult to avoid 


it. The ſcience of phylic is not confined to that 


univerſity; nor do I think it would help this bye- 
law if they extended it to that learned univerſity 
of which Dr. Stanger is a member. My objec- 
tion is, that it is eſtabliſhing a teſt of fitneſs not 
required by the charter, and contrary to the ſpirit 
of it; it is ſuperadding a qualification which may 
or may not confer a fitneſs. I admit it may; but 
I am ſure my friend will not contend that every 
man who ſtudies in the univerſities of Cambridge 
or 
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or Oxford, is fit to be a lawyer; is fit to be a 
divine; is fit to be a phyſician; he may, if he 
does his duty, become fit to be a member of either 
of theſe learned profeſſions, but it is not neceſ- 
ſarily connected with the character of fitneſs at 
all, when the only requiſite appointed by that 
charter is the * of fitneſs. 


DOS, I _ ee ireſpaſſed u upon the time of 
the court, and I know that any omiſſion I may 
have made in the diſcuſſion of this queſtion will 
be fo ably ſupplied by my friends who will follow 
me, that I ſhould be unpardonable if I treſpaſſed 
any further upon the time and patience of the 
court.“ ; 


Mr. Law. © I am of counſel on the ſame 
ſide I think the learned Serjeant has properly 
preſented to your Lordſhip's attention the two 
points which are immediately before you, for 
your donſideration. 


« Firſt—Whether the gentleman making this 
application bottoms himſelf properly upon the 
charter to claim the thing he prays ? 


In the next place Whether if he does, there 
be any valid bye-law in the been that bars 


that claim? 
cc In 


[977 ] 


In order to conſtrue the general language of 
the charter, what is meant by the omnes homines 
ejuſdem facultatis it will be neceſſary to look at 


what was the ſituation of the faculty. at the time 


of the granting that charter, which your Lordſhip 
recollects was in the tenth of Henry VIII. Seven 
years before that time there had paſſed an act of 


parliament, regulating the practice of phyfic with- 


in the City of London, and its neighbourhood ; 
which required, that all perſons who ſhould prac- 
tiſe in the faculty of phyſic, ſhould undergo an 
examination by the Biſhop of London and Dean 
of St. Pauls, calling to their aſſiſtance four perſons 


properly ſkilled in phyſic, and after ſuch examina- 


tion, they ſhould. be i to practiſe. 


by The . incorporates by name ſix per- 
ſons then exiſting, ſo qualified. There then fol- 
low, in addition to the words incorporating theſe 
ſix perſons, et omnes homines ejuſdem facultatis, 
in the City of London, and practiſing the ſcience 
within the City of London. Now what are om- 
nes homines ejuſdem facultatis? Certainly, with 
reference to the antecedent ſtatute of the third of 
Henry VIIL. I ſubmit it means, all perſons then 
lawfully practiſing the ſcience of phyſic; and if 
that be the meaning, then all the difficulty and 
the danger that my friend prefſed upon us ſo much 
is entirely obviated, of tooth-drawers and bottle- 
conjurers 
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conj urers coming here, and obtruding themſelves 
upon the college with a claim to examination; 
no perſon can claim to be examined who' is not 


prima facie under that charter entitled to practiſe; 
and no perſon is entitled to practiſe, as marked 
out by that charter confirmed by the act, that has 


not obtained upon due examination a licence; it 
certainly therefore is reſtricted to licentiates, who 
can come here claiming an admiſſion into the 


fellowſhip. 


5 8 

If perſons are improperly repelled from being 
licentiates, they may come here to eſtabliſh that 
firſt qualification, but they cannot come here un- 


leſs they have had firſt the ſeal of approbation 


paſſed by the college upon them, both in point of 
literature and morals, they are expreſsly by the 
ſtatute required to be diſcreet perſons, groundly 
learned and deeply ſtudied in phyſic ; we do not 
contend that all perſons who are ejuſdem faculta- 
tis, are ipſo facto incorporated; if we did contend 


that, it would be in the teeth of our own applica- 


tion; it would be abſurd to apply for a mandamus 
to admit us to be that which the form of our ar- 
gument would be that we were already. It would 
be in the teeth of what is laid down by Mr. 
Juſtice Yates, and the reſt of the learned judges, 
in the caſe of Dr. Letch. We contend that we 
are inchoate members in virtue of the licence that 

| we 
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we have obtained to practice phyſic, and that we 
are entitled, if we ſubmit to ſuch further ex- 
amination as the college in their juſtice and wiſ- 
dom may judge to be a reaſonable teſt of fitneſs, 
in reſpect of learning and morals, having offered, 
as we {wear in our affidavit, to meet that examina- 
tion. We therefore pray to have it put in a courſe 
of trial, and themſelves the triers of that queſtion, 

whether we are entitled to be admitted members | 


of that ſociety. The charter incorporating fix per- 


ſons by name, and all men of the faculty of phyſic, 
are to be admitted members; that maſs of perſons 
deſcribed the omnes homines ejuſdem tacultatis, 
who are fit to claim admiſſion, having the quali- 
ties to which ſuch admiſſion is due. There is no- 
thing in the general words of the ſtatute which 
repeals this. | 


* But one of my friends (I think Mr. Warren) 
ſaid— Why, you have contended here, that all 
perſons are to be incorporated, and yet the ſtatute 
recites the vicious practices of ſeveral perſons 
which required the inſtitution of the college itſelf; 
this is in the teeth of the very reaſon for inſtitut- 
ing the college, which is to be a college for ex- 


cluſion, whereas you are arguing for the admiſſion 


of all perſons. We argue no ſuch thing, we know 
that the ſtatute was made in order to puniſh thoſe 
very perſons; we cannot, with the knowledge of 

that, 
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that, contend that this is __ Natute of in- 
e N of all en fit or unfit. 


45 This 1 yy an x inweings view to * 


ſtatute of the third of Henry VIII. for it ſays, to 
deter them as well by our laws lately paſſed, as 
by the conſtitutions which are to be enacted and 


made by this college to puniſh fuch perſons; 
therefore it was not meant to include as members 
perfons of that unfitneſs, upon which he has com- 
mented properly, but to include thoſe that were 
fit; and the only thing we pray is, that we may 


be admitted to a trial, whether we are fit in learn- 


ing and morals, and if we are fit, ſo as to lay our 


foundation upon the fair conſtruction of the ſta- 


tute applied to the antecedent a& to which it 
immediately refers, that we ſhould not be repelled 
by any bye-laws brought forward to defeat us. 


« It is ſaid the charter contemplates two de- 
ſcriptions of perſons. Our argument admits of 
two deſcriptions of perſons; there are thoſe who 
are already incorporated, and thoſe who are to be 
a ſund out of which the future corporation is to 
ariſe ; and the queſtion is, whether there is a word 
in the charter which repels any perſon of com- 
petent learning and fitneſs, from making that 
claim? I ſubmit there is not a word that repels a 


perſon groundly learned in the ſcience of phyſic, 


(and 


381 J 


and whether he he ſo, we pray may be enquired) 
from making a claim to be a fellow of the col- 


lege. | 


* It may be ſaid, and I think with juſtice, that 
a different meaſure of fitneſs' may be required for 
filling the governing functions of the corporation, 
and being merely licenſed to practiſe phyſic: 
We do not quarrel with that meaſure; all that 
we deſire is, that that meaſure may be meted 
equally, and all perſons that have'a competent 
degree of learning may be admitted; that all per- 
ſons who have a competent degree of purity of 
character may be admitted, to the ſame general 
benefits, under one general law of the land. I 
contend, therefore, that the charter and the act, 
opened the door to all perſons reſident in the 
neighbourhood of London, who were qualified to 
be admitted to practiſe, and who are qualified in 
reſpect of learning, to claim to be admitted to 
the governing functions, and to be affociated as 
members of the corporation. | 


* I do not pretend to ſay that they may not 
enhance that qualification, and make it much 
higher in point of literature for perſons who are 
to practice even the general ſcience of phyſic; 
but let that be equal; let it not be faid, that 

though 
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though you are as learned as Boerhaave, though 
you have as much ſcience as ever adorned: the 
moſt learned man of their own body, and more 
learning is not to be found; if you have all the 
moral virtues, which ever adorned the moſt illuſ- 
trious character; and more does not exiſt than in 
that body; yet you ſhall not be admitted to 
thoſe functions which entitle _ to the 1 
of 5 FRY 


«© Lord Mansßlid h has faid, Cy han a right 
to give the public the benefit of their {kill and 
knowledge, as cenſors and as elects, and in every 
function, when they may be called upon to exer- 
ciſe it. It does not ſeem the exact time of day 
in which one is to contend, that learning is to be 
acquired within a ſquare mile of the banks of the 
Cam and the Iſis; we look at the quantity of 
learning a man poſſeſſes, and not where he 
acquired it, and however fit our univerſities may 
be at this moment for the ſtudy of abſtra& 
ſcience; I will venture to ſay, with all deference, 
that they are not ſo peculiarly fit for the ſtudy of 
phyſic.“ 


Lord Kenyon. You will hardly abide by that 
obſervation, when you conſider who are the chy- 
mical profeſſors at preſent.“ 


Mr. 
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Mr. Law. * I know there are chymical and 
anatomical lectures read, but the opportunities 
of attaining a knowledge of the ſcience are by 
no means equal to what are to be found in the 
capital; they are men of eminent ſkill themſelves, 


but this city, and Edinburgh, and other cities in 


which perſons uſed formerly to be graduated, 
afford the beſt opportunities of medical improve- 
ment; all our great phyſicians, in former times, 
were graduated at foreign univerſities, and thoſe 
moſtly in capital cities, where they had an op- 
portunity of ſeeing thoſe experiments, Which are 
the baſis of phyſic, as well as all other ſciences. 
There is not a word in the charter which points 


out the members of the two univerſities as being 


the perſons who are to conſtitute the college; 
and, I believe, the argument of the learned Ser- 
jeant is unanſwerable upon this ſubject; that if 
they are to be conſtrued, as the college would 
conſtrue them, in point of practice, it would be 
a virtual incorporation of the doctors and the 
phyſicians of Cambridge and Oxford, excluſive of 
all other perſons; but if they have a right to take 
theſe men excluſively, they might have choſen 
one, they might have denied another; in that way 
they would make thoſe arbitrary teſts of fitneſs, 
to the excluſion. of thoſe who might be the 
atteſt and faireſt claimants of the right to ſuch 
admiſſion. 
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The queſtion now before: your Lordſhips, 
wilitates with no deciſion of the court in the caſe 
of Dr, Letch, the caſe, of Dr. Archer, and the 
caſe of Dr. Fothergill, in all of, thoſe- caſes the 


parties application was miſconceived. Dr. Letch 
bottomed himſelf upon a ſuppoſed election under 
the bye · laws, and he claimed an election by the 
comitia minora; there were two votes one way, 


two another; that body to which it belonged by 
the bye-laws to ſay; they would approve or diſ- 
approve of that election, diſapproved. of it; he 
claimed under bye- laws, and did not make his 
caſe come under them. In the caſe of Dr, 
Aſkew, the queſtion was, whether the licentiates 
were not, without any form of admiſſion what- 


ever, incorporated members? There might be an 


inchoate right, but that muſt be perfected by ad- 


miſſion; therefore that failed. Dr. Archer found- 


ed his claim upon the licence merely, that by 
virtue of that licence he became a fellow; now 
by virtue of that he became nothing but what 
that licence conveyed - a perſon entitled to prac- 
tiſe phyſic.“ | 


Mr. Fuftice Lawrence. © When a man becomes 
homo ejuſdem facultatis, he is not entitled to be 
admitted but as homo ejuſdem facultatis; your 

argument ſeems to go to overturn the deciſion in 
Dr. Archer's caſe.” 


Mr. 


L 885 ] 


Mr. Law. There was not any charter ſtated 
to the court in his caſe; but he ſtates himſelf to 
be licenſed, and that in wn of that 
licence he was nn 5 J 30 ps vnn t 


Lord ame Fir He: ated; that 4 virtue 0 
the licence n he was nn i 


Mr. Juice Trims Ex e 47 your e 
upon this, that the charter gives you an inehoate 
right; but will you find the charter that ſays 
you have an inchoate . it * the 1 
have a ht to examine W O ee 91 

Mr. FR + « I fabmmit mut all inchoate rights, 
of that ſort, are ſubje& to this limitation, which 
the ſtatute announces, that they ſhall be fit, 
groundly learned, and ſo on. Then it comes to 
this, whether we fall within the deſcription;/ in 
reſpect of learning, which the ſtatute points out, 


or it would lead to the miſchief, that every per- 


fon whatever, who might chooſe to denominate 
himſelt of the faculty, muſt be admitted; but he 
muſt be of the faculty firſt, and he cannot be 
otherwiſe but by a licence deſcribed, firſt by the 
third Henry VIII. and afterwards by the other 
licence, ſubſtituted in the place of it by the 
charter, confirmed by the act of parliament. 
Dr. Archer claimed by virtue of the licence only, 
| Cc be 
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he | claimed paramount to all examination; he 
claimed paramount to-all queſtions about his mo- 
ral character or learning, in any other reſpets, as 
to any right of the ſociety to exact a higher de- 
gree of learning from perſons admitted into the 


corporation above theſe, that might be ſimply or 


generally licenſed; therefore his application was 
vicious, becauſe he reſted it upon the foot of the 
licence given him for the purpoſe of authorizing 
him to practiſe, but Fg no en of 
his n. or e 1 1.54. 4M 


The 9 objedtion je to the 0 of Dr. 
Fothergill, he claimed paramount to any exami- 
nation, and he might not chooſe, . at his ad- 
vanced period of life, to ſubmit himſelf to that 
examination, which might have been fitter at an 
earlier period; therefore he did not make the 
application, now made, tendering himſelf for exa- 
mination: our offer is to be examined. It is ſaid, 


that at the time we were admitted licentiates, 


that we excluded ourſelves from any further 
claim. Now how is that? Dr. Stanger is aſked, 
What do you aſk for? he ſays, to be admitted a 
hcentiatez * is aſked * 1 demands more; he 

| does 


* Mr. Law has miſtaken this point. The licence is a cefti- 
ficate of learning and character, aſcertained by previous en- 
quiry and examination. The licence denominates a licentiate 
vir doctus & firobus, a deſcription which correſponds with the 
qualifications required by the charter, 
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does not then, he was not to look to all the pong 
ble contingencies in which it might be his plea: 


ſure to demand more, nor did he renounee any 
right; a licence was the only thing he looked to 


then, and that was granted. But, ſay they, you 


entered into an engagement, by which you pledg- 


ed your faith to the ſociety, that you would not 


contravene any of their laws It does not ap- 


pear that theſe laws were known to him, it is 
not ſtated, which it ſhould be, in GIVE! to make 
it obligatory upon him.” 


Lord Kenyon. I think you need not argue 
that point.“ e | 


Mr. Law. © If that is no eſtoppel, T will then 
conſider, whether A n to have a ws 
tounded—”” 


Mr. 7u/tice Groſe. 00 J do not conſider the ar- 
gument by the gentlemen ſhewing cauſe againſt 
the rule, as preſſing that point, but rather chooſ- 


ing that the court ſhould decide ppl the great 


ground.“ 


Mr. Law. © That was thrown out; but 1 
will do the gentlemen the juſtice to ſay, they 
argued the point as they did All others, with 

Cc2 great 
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great liberality—with -a liberality which be⸗ 
came them, and thoſe that inſtructed them; but 
they did not reſt upon that ſo 'much as upon 
other parts of the argument. Then having 
| ſhewn, that under the words ejuſdem facultatis, 
licentiates have the right of tendering themſelves 
to further examination, as to the ulterior degree 
of fitneſs which the college may reaſonably re- 
quire from perſons who do become members of 
the governing body; the queſtion then is, whe- 
ther they are eſtopped from that claim by any 
bye-law ? There are bye-laws that eſtabliſh three 
diſtinct claſſes—candidates—licentiates, and fel- 
lows. It is neceſſary, and is coupled with the 
qualification of being a candidate, that they 
ſhould have an academical degree; it is incorpo: 
rated with the qualification to become a candi- 
date, that they muſt have a degree from one or 
other of the univerſities of Cambridge or Oxford. 
I have humbly ſubmitted already, and J will not 
travel over that again, that it was unfit to im- 
poſe by way of reſtriction, that they ſhould ne- 
ceſſarily be perſons graduated at either of thoſe 
univerſities, and I think I may draw with me the 
authority of the learned Judge who preſided in 
this court when the queſtion was laſt before 
it :—that all perſons who are qualified in reſpect 
of learning and morals, and are licentiates, have 
| a right 


[ 386 ] 

2 right to apply to offer themſelves for examina- 
tion, and if found fit upon examination, to be 
admitted. The queſtion will be therefore, whe- 
ther the objection, which applied to the conſtitu- 
tion of the college, in the form in which it exiſted 
then under the bye-laws in 1765, applies equally 
to the college under the regulations which have 
ſince been made reſpecting admitting perſons to 
the fellowſhip of the college? 


« There have been two bye-laws made fince ; 
one certainly, if it is meant to provide at all for 
the ſupply of perſons and the ſucceſſion of the 
order, is inadequate, and ſubject to moſt of the 
obſervations that the learned Serjeant has made 


upon it. With reſpect to the honorary fellow- 


ſhip, it is certainly hable to ſome exemptions, 
and is no adequate ſource of ſupply for continu- 
ing the corporate exiſtence of the body. Then 
how does the other obviate the excluſion which 
we complain of in favour of the two univerſities? 
that a perſon who has attained the age of thirty-ſix 
years, who has been ſeven years a licentiate, who 
ſhall undergo five ſucceſſive ballotings, for there 
is a balloting upon the firſt propoſition ; and I 
would take the liberty of preſſing upon your 
Lordſhips, that this is an inadequate mean of ob- 
taining the admiſſion of gentlemen who have not 
had the advantage of an univerſity degree into 
the 
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the college, becauſe. there are no compulſory 
means of enforcing a propoſing of them as can- 
didates; it is not imperative upon the fellows, 
but they may, if they pleaſe, propoſe them; and 
therefore the whole body of medicine, who have 
not had the advantage of academical degrees, de- 
pending upon that, have not an adequate mean 
of acceſs to. the fellowſhip, en it as a 
n right. 
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My friends have i it with the means 
of acceſs to the bar, through the medium of the 
inns of court; they are voluntary ſocieties, they 
are not corporations, and there are good reaſons 
why they declined becoming corporations. No 
mandamus can go to them to compel them to 
admit ; there may be good as well as bad reaſons 
why they have not a charter of incorporation; 
but certainly they might have been troubled with 
many applications which are now avoided. They 
are voluntary ſocieties, they are ſubject to the di- 
rection and ſuperviſion of your Lordſhips, and the 
other judges. All they have done upon the ſub- 
ject is this—that inſtead of a perſon being pro- 
poſed, as of courſe, who has kept his terms, it 
is made the buſineſs of ſome one, who does pro- 
| Poſe the perſon, to enquire reſpecting his fitnels, 
and to enable himſelf to ſtate to the reſt of the 
benchers, that that perſon is, according to en- 
8 quiry, 
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tion of a barriſter: — But this is a corporate right, 
the party here claims a right under the charter, 
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quiry, not unfit to receive admiſſion to the: ſitua- 


for the enjoyment of which his remedy; is imme- 
diately by ene to n nnn ey a 
e SOULS be 


? % 
Ay ww 


N My Sieh d has faid, an academical 9 is 


neceſſary for obtaining admiſſion to orders; it cer- 


tainly is not ſo by any canon of the church 


Lord Kenyon. Mr. Erſkine did not ſay ſo; 


he ſaid, many of the biſhops had impoſed that 


rule upon themſelves, and I believe nobody ever 
quarrelled with that rule.” 45 | 


Mr. Law. The rule certainly is not univer- 
ſal, that rule would be impracticable. I know. 
in ſome of the northern dioceſes it is not adhered 
to, the canon upon that ſubject requires that they 
ſhould have a competent ſkill in the learned lan- 
guages ; but the reaſon why the degree is re- 
quired, is for the purpoſe of ſhewing a ſecluſion 
from ſecular employ for a certain time, and that 
they have not been buſy in ordinary and degrad- 
ing occupations in inferior life, which might ren- 
der them unfit to be in the miniſtry; that is one 
among the main reaſons, and I believe the prin- 
cipal reaſon, why they do require a reſidence at 
the 
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the * — a certain time before 1 


them into holy orders. The rule is ſo far from 


being univerſal, that one of thoſe learned and il 


luſtrious perſons: that has fat upon the bench of 


biſhops within our memory, certainly had not the 


benefit of that education, I allude to the author 
of the Divine Legation; it is therefore by no 


means an excluſive teſt; it does not preclude per- 


ſons from the ſituation of being miniſters in the 
church or the higheſt orders of the profeſſion. He 
had an honorary degree from Cambridge, doctor 


in divinity, from archbiſhop Herring; therefore 
I contend that this bye- law, which depends upon 
favour, which is the only opening to perſons who 
would otherwiſe be excluded by the bye- law, ap- 
propriating to the univerſities alone the right to 
the fellowſhip; the only two doors opened are, one 
by favour of. the prefident alternately every year, 


which was totally unfit to admit omnes homines 


ejuſdem facultatis, which was meant to be of 
univerſal and extenſive efficacy; and the other 
door open to them is by an approbation on at 
leaſt five ſucceſſive ballots, and that at a period 

of life conſiderably later than that at which per- 
ſons are admitted, who have obtained academical 
degrees. 


= My friend ſaid, this. wicket had had the 
credit of letting through it Doctor Carmichael 
Smith, 
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Smith, and others; I believe he miſtook that, for 
theſe were hy the gratuitous gift of the preſident; 
but it ſhews clearly that this bye-law, which was 
profeſſed to be opening a general door for all per- 
ſons qualified in point of learning and morals, 
has not admitted more than one, and that bye- 
law has been in force a conſiderable number of 
years. I contend before your Lordſhip, that the 
charter referring to antecedent ſtatutes, incor- 
porated all perſons of learning and competent 
morals, that that 1s all that the fociety are to 
judge of, and that we have no objection to their 
judging of by ſuch teſts as they may propoſe as 
to our univerſal fitneſs and moral qualities—to 
theſe teſts Doctor Stanger tenders himſelf. - 


* hope nothing I have faid will be treated as 
an illiberal return to my friends for their liberality 
to my client; for aſſure them, that I feel as much 
reſpect as any man for the learned body which 
they repreſent—if there be one profeſſion more 
learned than another, I am willing to yield the 
palm of that ſuperior learning to the profeſſion 
of phyſic. We have treated that ſociety, I hope, 
with the reſpect that belongs to it, and we only 
crave that we may have the benefit of that which 
the legiſlature has given us, and that which the 
king's grant has given us; namely, a right to fit 
among them, and fill thoſe functions for which it 


18 
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is not contended chat we may not be eq 
qualified by learning and morals, the only quali 
fications pointed out by the act of parliament.“ 
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THE KING, 


VERSUS | 
THE PRESIDENT AND COLLEGE OF PHYSICIANS. 


COPY from Mr. Gurney's Short-hand 
Notes of the Argument in the Court 
of Keng's Bench, May 16, 1797. 


MR. CHAMBRE, 


AM to trouble your | Lordſhip with wins 
further obſervations in ſupport of the rule againſt 
the college of phyſicians. From what fell from 
the court in the courſe of Mr. Law's argument, 
I preſume that ſome of the objections which 
have been relied upon by the gentlemen on the 
other ſide, and which raifed a kind of preliminary 
queſtion, are abandoned, and that the court now 
mean to proceed upon the general merits of the 
caſe; by the general merits of the caſe, I mean 
the general conſtruction of the charter and acts of 
parliament, the bye- laws and their validity. I 
had obſervations to offer to the court on the other 
points, which if Jam right in my idea of what 
fell from the court, it is unneceſſary to trouble 
them with ; but if T make "ON miſtake in that 

| matter, 
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Batter, 1 would; in the firſt place, ſay a word or 
two upon theſe objections. 

* Some of the objeftions that have been made 
to the preſent application, ariſe from the perſonal 
ſituation of Dr. Stanger. Many arguments have 
been built upon the circumſtance of his being. 
a licentiate, and the terms and conditions upon 
which he accepted that licence; it has been ſaid 
that he has choſen his fituation, and is concluded 
by his election. That he is concluded by any 
election, I have not yet heard any argument to 
prove; a perſon is not compellable to become 
a member of the college, whatever his right 
may be, be may delay it as long as he pleaſes, 
he may chooſe to practiſe under the licence of 
the college as long as he pleaſes, without any 
other title; but if his ſituation and his qualifica- 
tions at any time afterwards entitle him to be 
admitted a fellow, I preſume, that by ſo chooſ- 
ing for a time, to avoid the burthen of the offices 
that may be imcumbent upon a perſon, who is a 
member, to perform, or if for any other reaſon he 
chooſes to wave that privilege, he cannot be pre- 
cluded by that means from being admitted after- 
wards to obtain a right, which, as we contend, 
the general law of the country, and the particular 
charter of this college, give to all the king's ſub- 
jects that have the neceſſary qualifications ; A ; 

_ perſon 
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perſon ſo abandoning ſhould at leaſt xnow, and 


be told, that in accepting the ſituation which he 


does accept, he is abandoning any future ground 
of application to come into the college. 


Te only argument that I have heard urged 
upon that part of the ſubject, is the engagement 
that a licentiate in expreſs terms enters into with 
the college; that has been contended by ſeveral 
of the gentlemen, Mr. Erſkine in particular, to 
be an eſtopel. I will not obſerve upon the miſ- 
take that he made in ſtating that this engage- 
ment was upon oath; it is not upon oath. But 
I preſume it is an engagement which cannot ex- 


tend to or be applied to the purpoſe for Which 


the gentlemen would endeavour to uſe it; ſee 
what is the occaſion on which Dr. Stanger, and 
other licentiates, are called upon to enter into this 
engagement; they apply to the college for a per- 
mitfion to practice within certain limits; in that 
praGice, by the charter of the college and by the 
ſtatutes, they are ſubject to the controul of the col- 
lege; they agree they will obſerve the ſtatutes 
and the orders of the college. In what? In re- 
gulating their practice while they are ſo practiſ- 
ing under that permiſſion. How can this en- 
gagement be conſtrued to extend further? An 
engagement indiſcriminately to obſerve all bye- 


laws, could not be conſtrued to extend to any 
which 


La" —_ 
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which are not legal bye-laws; if a bye-law i is not 
legal, it is no bye-law at all. Are all the bye. 

laws read and ſtated to them at the time of ad. 

miſhon : ? Nothing of that fort appears. OR 


l contend that this engagement is merely, 
that while the perſon continues in practice un- 
der their licence, that in the courſe of his prac- 
tice he will ſubmit to be regulated by ſuch orders 
and rules as the college in its corporate capacity 
ſhall think fit to preſcribe to thoſe that are prac- 
tiſers ; it cannot extend to any thing elſe, for 
the other bye-laws are for their own internal re- 
gulation, for the government of themſelves. He 
cannot be called upon to obſerve bye-laws which 
are not made for the regulation of his conduct, 
but are made merely for the regulation of thoſe 
who have the choice and election, if it is to be 

called an election, of thoſe that are to be admitted 
into the college; any thing that concerns their 
own internal regulation, or the rules by which 
they are to conduct themſelves as a college, can- 
not extend to him, and therefore this argument 
of an eſtopel, cannot apply to the cafe. There is 
another thing in the form of the engagement. It 
is not an abſolute engagement to obey all their 
ſtatutes ; but it is, in. the alternative, to obey all 
their ſtatutes or pay the penalties; that clearly 
ſhews what fort of ſtatutes they are, that they are 

rules 
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rules of practice, to be obſerved under ſuch penal 
ties von the W of them. 20 
— A objeQion . Wes . 45 4 tad 
of the application—that it-1s an application for 
admiſſion. It is ſaid, that it is a good bye-law 
to require that the perſons claimiag admiſſion 
ſhould be candidates a year, in order to be ad- 
mitted into the college. I think that is eaſily 
anſwered, becauſe this bye-law, which ſays that 
there ſhall be ſuch a claſs of candidates, is fo 
qualified as neceſſarily to draw into queſtion the 
validity of the bye: law which we contend againſt. 
We cannot, by the exiſting bye-laws, be ad- 
mitted into this claſs of candidates, unleſs we are 
doctors of the univerſities of Oxford or Cam- 
bridge, or have taken the degree without diſpen- 
ſation ; that is a condition annexed to any ad- 
miſſion into the claſs of candidates, and the gen- 
tlemen who make that objection ſeem to forget, 
that upon the former application we did apply 
in that way; we applied to be admitted into this 
claſs of candidates, and then they raiſed the ob- 
jection :—— You come here under a bye-law of 
the corporation; if you found your claim upon 
that bye-law, you ſhall not come to be ad- 
* mitted, or to be examined, under that bye- 
law; and, in the ſame breath, ſay it is an in- 
valid 
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© valid. bye-law.” But in truth, it is ſo con 
nected with the other bye- law, the validity of 
which we mean to contend, that it is impoſſible 
for us to be received under that ee or 
* 1 e e jon under it. 


* 


" ene a wit nad the 1 of the 
court on a former occaſion; we were then turned 
round, becauſe of our application to the comitia 
minora; we were told we ought to make our ap- 
plication to the comitia majora, who are the 
whole body of the college; we have done ſo, we 
have made our application under the charter. If 
we were to make our application under the bye. 
law, we could only make it to the comitia mi- 
nora, which was the very ground upon which 
the court refuſed the former application. The 
application now made by Dr. Stanger, does not 
exclude any form of examination which the col- 
lege may think fit to preſcribe ; if they ſend him 
to the comitia minora for examination, in the 
uſual manner, he does not object to that; he re- 
quires to be examined. If they chooſe he ſhould 
continue in the probationary ſtate a twelvemonth, 
to that he does not object; if they require that 
as a teſt of his abilities, and of his moral cha- 
racter, they may take that time to — into 
all theſe circumſtances. 
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In the prefent form of the application, it 


was made to the comitia majora when duly af- 
ſembled, and in the form of the application now 
made to the court, nothing of that ſort is refuſed 
or objected to on the part of Dr. Stanger; on the 
contrary, he abſtains from preſcribing any thing 


as to the mode of examination, and he tells them 


he ſhall ſubmit to ſuch previous examination, 
and ſhall give them fuch ſatisfaction, concerning 
his abilities and his qualification for that which 
he ſeeks, as they ſhall in their wiſdom think pro- 
per. The anſwer to that is, that he is not en- 
titled to what he aſks, and in ſhewing cauſe 
againſt this rule, they ſet up by their affidavit 


this bye-law, (the validity of which we conteſt) 


as the ground of their rejection. I truſt this ſort 
of objection, made with reſpe& to the form, can- 
not by any poſſibility prevail, and that the court 
will decide this application En the true and 
real merits of the caſe. 


** The act of parliament which paſſed in the 
third year of Henry VIII. has been ſtated already; 
which was to reſtrain perſons, not duly qualified, 
from the exerciſe of phyſic. It directed certain 
modes, by which all who were permitted to 


F practiſe, were to have their abilities tried and 


examined by perſons who were then preſumed 
to be of competent ſkill; none were to practiſe 


Dd ” but 
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but them; and, therefore, from the paſhng! of 
that act, till the tenth of Henry VIII. when the 
college obtained their charter, there were no 
legal practiſers of phyſic, excepting thoſe who 
had been examined by the Biſhop of London, 
and the Dean of St. Paul's, taking to them ſuch 
aſſiſtance as the ſtatute preſcribes. 
© Then comes the charter, which expreſsly 
incorporates all men © ejuſ{dem facultatis;' that 
charter incorporated all who have been. per- 
mitted: to practiſe under the act of the third of 
Henry VIII. When I fay that it incorporated 
them, I beg to be underſtood, I do not mean 
that without their own conſent, each man be- 
came an actual corporator, his conſent was 
neceſſary, and a form of admiſſion was neceſſary; 
but when I ſay that it incorporated them all, I 
mean, that it gave all who had been ſo examined, 
and who were then legally practiſing the faculty 
of phyſic, a right of incorporation, and that is all 
we contend for upon the preſent occaſion; it 
manifeſtly appears to have been ſo underſtood by 
the college themſelves, for in the fourteenth and 
fifteenth of Henry VIII. when they thought it 
prudent to apply to parliament for an act to 
confirm the charter, and to make ſome additional 
regulations, it is pretty remarkable, that they do 


not petition the crown in their corporate name, 
but 
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but deſcribe themſelves as individuals, and deſ- 
cribe themſelves in ſuch a ſort of way, as to ſhew 
clearly of whom the corporation was then under- 
ſtood to conſiſt; the fix who are firſt- named in 
the charter, are named, and all other men of 
the ſame faculty;' under that general deſcrip- 
tion they ſay, that the king having incorporated, 
and made of them and their company a body 
and a perpetual commonalty; therefore, it mani- 
feſtly appears from thence, how they themſelyes 
_ underſtood their charter, and that they conceived, 
that all who were then lawfully practiſing were, 
by the operation of that charter, entitled to ad- 
miſſion into that college. The act recites, that it 
would be © expedient and neceſſary to provide, 
* that no perſon of the ſaid politic body and com- 
* monalty aforeſaid, be ſuffered to exerciſe and 
* practiſe phyſic, but only thoſe perſons that be 
* profound, fad, and diſcreet, groundly learned, 
and deeply ſtudied in phyſic;' ſo that even thoſe 
who were of the body politic at that time, were 
conſidered as being ſubject to that teſt of en- 
quiry, as being ſubject to the controul and 
examination of the body at large, and that even 
they might be reſtrained, if * did not dt Pon giſe 


properly. 


* Thus the corporation was conſtituted; nei- 
ther the charter nor the a& of parliament pro- 
Dd 2 vided 
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vided for the means of continuing this body, but 
they muſt by law and neceſſity have within them- 
ſelves the means of continuance. How were 
they to be continued? Why, in the form in which 
they were incorporated. When the ſtatute ſpeaks 
of perſons to be elected, it directs the mode of 
electing; the ruling perſons in the college are to 
conſiſt of the eight elects; the manner of chooſing 
them, and the manner of ſupplying any vacancies 
that might happen in that body, are provided 
for by that ſtatute. The ſtatute did not think it 
neceffary to make any proviſion for continuing 
the body at large, having in clear and explicit 
terms ſaid of whom that body thould conſt, 
that it ſhould conſiſt of all perſons exerciſing the 
faculty of phyſic; none could exerciſe the faculty 
of phyſic, but thoſe who had before been duly 


examined, and thoſe who ſhould thereafter upon 


examination be found qualified, and be per- 
mitted to practiſe phyſic, by the college them- 
3 upon the e of that wann 


« It was 61 faid (I think by Mr. Waren 
in his argument) that this inſtitution was founded 
not for the benefit of phyſicians, but for the 
benefit of phyſic; it was not intended for the 
benefit and advantage of the members of the 
univerſity of Oxford, or the univerſity of Cam- 
bridge, or a particular claſs of men, who might 
get 
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get into the corporation in London, and chooſe 
to retain to themſelves the power, privileges, 
and emoluments attached to the fituation, it was 
for the profeſſion at large; it was meant to inſti- 
tute a corporation, in the form it exiſts in many 
other corporations, not devolving all power upon 
the ſelect body, but giving a power to the body 
at large, and there was no inconvenience in con- 
veying ſuch a power, becauſe that commonalty 
was not, as I inſiſt, of perſons without qualifica- 
tions, of perſons who have only the accidental 
qualification of reſidence, and of a practice derived 
trom no other title but their own choice and 
will to practiſe; none could practiſe but under 
the teſt of the examination of the college, and 
as all were intended, who had the qualifications 
which rendered them fit to be uſeful to the 
public, and to turn their talents and acquire- 
ments to their own advantage, all ſuch were 
entitled by this charter, as I conceive, to be ad- 
mitted into the college. 


„But it is ſaid, that the charter ſuppoſes 
there might be many practiſers in the city of 
London, and within the limits preſcribed, who 
were not members of the college; and the words 
relied upon for that purpoſe are, when it ſays no 
one ſhall practiſe phyſic, niſi ad hoc admiſſus 
* lit.” It might be doubtful what was meant by 

theſe 


„ 


theſe words, whether it is, that none ſhould 
practiſe, but thoſe who were admitted into the 
college as members, the propriety of their ad- 
miſhon was a ſubject referred to the judgment of 
thoſe who conſtituted the body; it might be 
doubtful whether that was meant by the charter, 
or whether it meant a diſtinct body of men. It 
might be the meaning of the charter, that pre- 
vious to an admiſſion into the college, as a preli- 
minary qualification, there ſhould be an admifſ- 
ſion to practiſe, in order to make thoſe perſons, 
perſons exerciſing the faculty; this might proba- 
bly have been the meaning of the charter, and 
agreeably to that appears to have been the prac- 
tice under the charter, not from any bye-laws 
ſtated on the preſent affidavits, but from bye- 
laws, ſtated on former occaſions, it appears that 
admiſſion to prattiſe was confidered as a neceſſary 
previous qualification for admiſſion into the col- 
lege; for by a ſtatute, dated in the year 1565, or 
thereabouts, that was required. And in ano- 
ther ſtatute, that was made in the year 1582, it 
was ordered, that no one ſhould be admitted into 
the college, unleſs he had been a perſon practiſ- 
ing by a licence, for a twelvemonth before his 
admiſſion; but whether that is the conſtruction 
of the charter or not, or whether it might 
refer to other perſons who might praiſe by 


licence, becauſe they were not properly qualified 
to 
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to undergo that more ſevere examination, which 
the college might think neceſſary before they 
admitted perſons into their body; or whether 
it might refer to thoſe who of their own choice 
did not wiſh to become members of the body, 


yet ſtill might wiſh to exerciſe their profeſſion, 


and practiſe within the limits; in either of theſe 
caſes it is ſufficient to anſwer in the words of the 
charter. Indeed I do not know that it is neceſ- 
ſary to refer to perſons of that deſcription, be- 
cauſe there are many others who might practiſe, 
not generally, but for particular purpoſes. But I 
conceive the true meaning of the charter in theſe 
words was, that none ſhould be admitted to ge- 
neral practice, either as a member of a college, or 
in any way but under the licence of the college; 
and none of the ſuppolitions that I have made, 
which I conceive are fair ſuppoſitions, affect the 
right upon which the preſent claim to examina- 
tion 1s founded. | 


Another objection that has been more ſtrong- 
ly, I think, relied upon is this—That if all were to 
be admitted who poſſeſs the neceſſary requiſites 
for the practice of phyſic with benefit to the 
public ; if all in conſequence of the teſt of ability 
only were to be admitted, and none elſe to be 
admitted to any fort of practice, why all would 
de governors, and there would be none to govern. 


Would 
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Would that dene follow ? Chen are va- 
rious ſubjects of their government; perſons not 
chooſing to be admitted members of the college, 
as I mentioned before; perſons who are declared 
to be ſubje& by the charter itſelf to the regula- 
tion of the college; foreign phyſicians coming 
here to prattiſe ; perſons concerned in the ad- 
miniſtration of medicine, and in the vending of 
medicine, but not preſcribing as phyſicians ; there 
are a variety of ſubjects and of perſons to which 
their power of regulation might extend. But is 


it a conſequence, that if all the qualified perſons 


were entitled to be admitted members of the col- 
lege, and to a ſhare in the government, that there 
would be none to be governed. All corporations, 
as I conceive, are for the regulation and for the 
government of the individuals of whom thoſe 
corporations conſiſt ; as a body they govern, but 
as individuals they obey; and the language of 
this charter leaves no doubt of the power of the 
college as a body to govern, and to preſcribe rules 
to all the individuals of whom it might conſiſt. 


* The power of making bye-laws extends to 
the rule of government of the college, and all 
men exerciſing the faculty of medicine. Now it 
is indifferent whether that word is to be con- 
ſtrued as meaning the corporate concerns of the 
college as a * and that all men of the faculty, 
mean 
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mean the individuals of whom the college conſiſts, 
or that the college means the members of the 
college; and all other men of the faculty mean 
perſons exerciſing the faculty, but who are not 
members; then the regulation and the govern- 
ment muſt mean the regulation and the govern- 
ment of thoſe individuals, who in the courſe of 
their practice have been admitted into the col- 
lege. ; 


© The power that is given to the college to be 
executed by their cenſors is equally admitted; it 
expreſsly declares, that they ſhall have the cor- 
rection of all phyſicians, without at all limiting 
their juriſdiction to thoſe who are, or to thoſe 
who are not members of the corporation; and 
therefore, as well upon the ground of the general 
law reſpecting corporations, (which neceſſarily 
muſt be fo where the whole body of a corpora- 
tion is to have the government there is nobody 
to govern) the individuals of whom the corpora- 
tion conſiſts muſt neceſſarily be ſubject to the 
government of the whole body as a body. 


Ihen it ſeems, that as a rule for the con- 
ſtruction of this charter, a conſiderable degree of 
ſtreſs has been laid upon the uſage that is ſup- 
poſed to have obtained. If the meaning of the 
language of this charter, and the language of the 
act 


IT WW } 


act is not ambiguous, but is obvious, no uſage 
could be received to contradict it ; but even if 
we are limited to an enquiry into the uſage that 
has prevailed, it appears to me; that the force of 
the uſage is ſtrongly with us. Of all uſage, that is 
the moſt important, which is contemporary or 
nearly contemporary with the charter, or the 
thing that is to be expounded. Now, from the 
time of obtaining the charter, which was in the 
year 1518, down to the year 1637, we hear 
nothing of any reſtriction that is at all like that 
which is now contended for; nothing that did 
not leave admiſſion into the body of this corpo- 
ration open to every individual who poſſeſſed 
thoſe qualifications which are neceſſary to be 
poſſeſſed under the terms of the charter, and for 


the public benefit. 
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“In the year 1637, there is a bye- law, which 
is near an hundred and twenty years after the 
granting of the charter, which impoſes ſome de- 

gree of reſtraint; by that bye-law the performance 
of exerciſes and diſputations is required in one 
of the two univerſities. But it likewiſe appears, 
that that bye-law was not acted upon; and Wwe 
have no account whatever of the bye-law being 
in force till we come to the period when Charles 
II. ſent to the college that letter which has al 


ready been {tated ; and there the excluſive privi- 
lege 


\ 
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lege given to the univerſities of Oxford and Cam- 


bridge is ſuppoſed to have originated, and con- 
tinued ever ſince. I ſhould conceive, that no 


great force would be given to the illegal mandate 


of an arbitrary prince ; but when that letter comes 
to be attended to, it is not that which the gentle- 
men ſuppoſe it to be, tor it does not require any 


reſidence at Oxford or Cambridge at all; it does 


not require, that they ſhould have accompliſhed 
all things neceſſary to obtaining their degree 
without favour or grace; it does not make it ne- 
ceſſary that they ſhould reſide ten years to obtain 
a degree in phylic ; they may be educated where- 


ever they pleaſe; have ſpent their time in the 


ſtudy of phyſic wherever they pleaſe ; nothing 
more is required of them than that they ſhall get 


incorporated in the univerſity of Cambridge or 


Oxford; a mere form, which at that time of day 
might be purchaſed almoſt as readily, (and ſo it 


continued for a great length of time,) as a degree 


in phyſic may probably be purchaſed at Aber 
deen; it was a mere form and ceremony, and 
turniſhed no teſt of abilities in the party at all; 
and upon this teſtimonial, to the time of the bye- 
laws which were lately repealed, in order to 
make way for thoſe in queſtion, down to that 
time, I do not find any pretence for ſetting up 
this excluſive privilege, which is given to gra- 

duatcs 


1 1 


FOR of the. univerſities of Oxford and Cam- 
1 8 | 


« We are not told in the affidavits, upon which 
cauſe is ſhewn, at what period of time the firſt 
bye-law giving this excluſive privilege was made, 
we are only told, that by the exiſting bye-laws 
ſuch an excluſive privilege is given *. We were 
upon a former occaſion told, that all the old bye- 
laws were repealed, and that new ones were made, 
and therefore the regulations at preſent exiſting 
muſt be of bye-laws which were made ſince the 
deciſion in the caſe of the King v. Dr. Archer, took 
place. But, however, it does appear by the bye- 
laws that were ſtated upon theſe occaſions, that 
thoſe reſtriftions and thoſe privileges conferred 
upon the univerſities of Oxford and Cambridge, 
originated in 1752, only, and almoſt ever ſince 
that period it has been a ſubject of conteſt and li- 
tigation; therefore I do ſubmit, that even if your 
Lordſhip was to take the uſage into conſideration, 
it would be found that the evidence of uſage is a 
medium to explain this charter, if it requires ex- 
planation ; that this medium of explaining the 

charter 


* By this artful concealment the college attempt to give an 
appearance of antiquity to the conferring of the excluſive right 
of admiſſion upon the graduates of Oxford and Cambridge, 
when it was in fact enacted later than the middle of the preſent 
century, ſee p. 37. 


— 


I 


charter preponderates exceedingly in favour of 


the conſtruction for which we now contend, down 


to the time of the letter of Charles II. with the 
interruption only of a bye law made 190 years 
after the charter down to that period; it does not 
appear that there was any kind of reſtriction 
whatever, but that all perſons who poſſeſſed the 
requiſite qualifications might receive their admiſ- 
ſion into this learned body. 0 i 


« If that be ſo, let us conſider for a moment, 
the validity of theſe bye-laws, and firſt of that 
bye-law which (excludes all others, without any 


modification; that bye-law which came under 


the conſideration of the court in the caſe of the 
King v. Dr. Aſkew, and in Dr. Archer's caſe ; it 
ſeems to me to be impoſſible that that bye-law 
can be ſuſtained alone, either upon the ground of 
conſiſtency with the charter, or of its being rea- 
fonavle. I do not mean to ſay any thing diſ- 
paraging of the univerſities of Oxford or Cam- 
bridge. I do not mean to diſpute the merits of 
thoſe inſtitutions ; their utility to the public, and 
the advantage that they have been of to general 
learning. I do not mean to enquire at all how 
far the college of phyſicians might, in compliment 
to the learning and abilities of thoſe who admit 
perſons to degrees in theſe univerſities without 
turther examination, receive their teſtimonials as 

a teſt 
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„„ 
a teſt of perſons coming from thence to be admit. 
ted into their college ; that I do not diſpute in 
the ſmalleſt degree; what I diſpute is, the ex- 
cluſion of all others, becauſe thoſe. who have 
ſtudied ten or eleven years in theſe univerſities, 
and had the means of acquiring, and may in fact 
have acquired a great treaſure, both of general 
and particular learning in this branch; it does not 
follow from thence that the neceſſary learning for 
this purpoſe is not to be acquired elſewhere. 
120 Ws hs 
It impoſes a monſtrous hardſhip and injuſtice 
upon perſons who may happen to diſapprove of 
the modes of education there; it is a great hard- 
ſhip and injuſtice upon thoſe who cannot afford 
for the courſe of ten or eleyen years to expend 
two hundred a year or more in their maintenance 
and education, till they can turn their learning, 
their talents, and acquiſitions, to profit and ad- 
vantage ; it is a great hardſhip to thoſe whoſe 
talents and whoſe acquirements may be as great 
as any that can be acquired in thoſe univerſities or 
elſewhere, it impoſes a very unjuſt hardſhip upon 
thoſe perſons; there may be many who may ſup- 
poſe that the rules of government at Oxford and 


Cambridge are too lax ; there may be many who 


in the exerciſe of their judgment may think that a 
more private mode of education for the principal 
branches of ** may be attended with greater 

advantages; 


"al 
ter 


[ 443 J | 
advantages; ſome may be reſtrained from ſending 


their ſons. or going themſelves to the univerſity; 


from their religious opinions; all theſe circum- 
ſtances may abſolutely exclude and prevent the 
greater part of the ſubjects of this country from 
receiving their education there “. Theſe are cir- 
cumſtances which would render this bye-law, 
even if it were not directly repugnant to the 
charter, which meant the admiſſion of all that 
were duly qualified, an unreaſonable bye law, and 
not to be carried into execution. But not to reſt 
merely upon theſe reaſons, from the charters 
themſelves, from the acts of parliament, and 
from the reaſonableneſs of the bye-law; not to 


reſt upon arguments of our own upon that ſub- 


ject, let us ſee how this caſe ſtands upon au- 
thority. | 17 


* It is ſomewhat remarkable, that the gentle- 
men who have argued on this fide, have hardly 
ever- glanced - at any thing that was ſaid by the 
court when the caſe of the King v. Dr. Aſkew, 
came before the court ; they have not meddled 
with the arguments; they have not meddled with 
the poſitions: that were laid down by the court, 

0 Hen any 
_ * Theſe circumſtances, and the inferiority of Oxford and 
Cambridge as ſchools of phyſic, in fact, prevent nine-tenths' of 
the phyſicians of Great Britain, and ninety-nine out of a hun- 


dred of thoſe who ſtudy phyſic in this country, from ſtudying 
in theſe univerſities. 


| 8 3 © 
any otherwiſe than in one or two inſtances, to 
garble expreſſions, and take a half ſentence or a 
ſentence from another which explained it. 


The opinion of Mr. Juſtice Yates, among 
others, was alluded to, as proving that all who 
were qualified were not entitled to admiſſion into 
this corporation. Mr. Juſtice Yates, as plainly 
as language can ſpeak, is there only endeayouring 
to prove that the mere qualification, the mere 
ability to diſcharge the duties of the practice of 
phyſic, the mere ability to be uſeful as a member 
of the corporation, is not of itſelf that which con- 
ſtitutes a perſon a member; for he follows it up 
by ſaying, that none can be a member of a cor- 
poration without his own conſent, and that pre- 
vious admiſſion is neceſſary. All that he means 
by that expreſſion is, that they are not actuall. 
incorporated. He inſtances the caſe of a charter 
incorporating inhabitants at large, he ſays, every 
inhabitant is not under the neceflity of becoming 
a member, it is in his own choice whether he will 
do ſo or not; this is the only objection which 
Mr. Juſtice Y ates, in that part of the caſe, makes 
to the admiſſion of thoſe who then claimed to be 
admitted; in all other reſpects his opinion is as 
clear and unequivocal as any one of the learned 
judges who delivered their ſentiments upon that 


occaſion. 
6c Mr, 


ed 


Ir. 


[417 ] Sl 
« Mr. Juſtice Afton, who in ſome degree dif- 


| fered from the reſt of the court, differed only in 


expreſſing his opinion with more ſtrength; he 
ſeemed to incline, that the admiſſion of itſelf 
alone, and without any other circumſtance, under 
the words of the charter, and the words of- the 
act, conſtituted a man a member of the-corpora- 
tion ; that opinion however he departed from in 
the ſubſequent caſe of the King, v. Dr. Archer 
but his opinion differed from the reſt of the judges 
only in this ſingle circumſtance, that it was more 
ſtrong in favour of thoſe who made the applica» 
tion than that of the other judges. 


« Ttis ſaid that the public intereſt is ſufficiently | 


attended to, by admitting all to practiſe phyſic 
whoſe qualifications entitle them ſo to. practiſe. 


This again is directly contrary to what is ſaid by 
Lord Mansfield and the court. My Lord Mans- 


field, in expreſs terms ſays, that the public are 


entitled not merely to their abilities in the courſe 
of their own private practice, but entitled to the 
benefit of their abilities as cenſors, as members of 
the corporation, as giving their judgment in all 
the buſineſs to be tranſacted by the corporation, 
in forming their judgment upon the merits and 
qualifications of other perſons who apply. That 
the public are entitled to the benefit of their 

Ee abilities 


TT a8 1 


abilities in all theſe characters and capacities, and 
that themſelves are entitled, under this charter, to 
all the perſonal advantages and e hon 
reſult from that ſituation. | 


at My herd fiend; Mr. Erſkine, inſtead of 
ſtating what the opinions and the rules were, 
f which were laid down by the court upon that 
occaſion; in order to get rid of the force which 
theſe opinions had, choſe to entertain a ſuppoli- 
tion that Lord Mansfield meant to refer to ſome- 
thing elſe, and not to the bye- law which is at 
preſent the ſubject of, diſcuſſion. When Lord 
Mansfield ſays, that the then exiſting bye- laws of 
the corporation were formed upon a narrow prin- 
ciple, and might exclude even a Boerhaave him- 
ſelf; Mr. Erſkine ſuppoſes him to have alluded 
to this circumſtance! only, that in ſome. of their 
bye-laws it 1s required, that thoſe who are to be 
admitted ſhall be Britons by birth. Look at the 
whole of what is ſaid-in the report, and ſee if that 
could poſſibly be the narrow meaning of Lord 
Mansfield upon that occaſion ; quite the reverſe; 
the excluſion of foreigners was never touched 
upon in the argument: but Lord Mansfield fays, 
it is ſaid that there are among the licentiates men 
whoſe abilities, attainments, and moral character, 
would do honour to this ſociety, or to any other 


{ 410 ] 


body of learned men. If that be ſo, can any byes 


zaw be good which will exclude perſons _ that 


men from the n 3 


«* Lord Mansfield cine of the character which 
he knew belonged to a great many of thoſe who 
were then in the ſituation of licentiates, and among 
them were ſome known to every body to be 
among the moſt eminent of the profeſſion ; ſpeak- 
ing of them generally, he ſays, in expreſs terms, 


that any bye-laws which would tend to exclude 


or reje&t them, muſt neceſſarily be bad; that all 
who are duly qualified are entitled to be admitted; 


all who are qualified by their attainments, in 


whatever univerſity or by whatever courſe of 
ſtudy they acquired thoſe attainments, and qua- 
lified in point of morals :—his: Lordſhip's poſition 
is a broad one; that all ſuch are entitled: to be 
admitted into the college. | 


9360 Th his ines as well as the other I al- 
luded to before, what paſſed upon the former oc- 
cation ſeems to be forgotten. Upon the former 
argument the court will recolle& that Mr. Erſkine, 
who undoubtedly was well inſtructed; by thoſe 
who were capable of giving him every inſtruction 
reſpetting facts, had not recourſe to this evaſion 
of the meaning of what Lord Mansfield ſaid; but 
he explained to the court in what manner the 

Le? | now 


T a } 


now exiſting bye-laws had been' regulated. and 
modified in conſequence of theſe general obſerva- 
tions made by Lord Mansfield. My learned friend 
ſays, the moſt learned and able men that have 
_ exiſted in the profeſſion were conſulted upon the 
occaſion, and, in order that Lord Mansfield's ob- 
jection might be obviated, with their advice and 
with their aſſiſtance the preſent bye-laws were 
formed: This brings us to the new bye- laws 
which have modified the nen of which I have 
already been ſpeaking. 7 


In what way this meinte was wes [ is 
not know, nor have we the means of knowing, 
but we may judge a little from what they did. 


Were the licentiates called in to confult upon 
this occaſion? Certainly not. It is manifeſt from 
what they have done, that they told thoſe with 
whom they adviſed, that the court having been 
clearly of opinion that they muſt open the door 
for the admiſhon of others, as well as thoſe who 
had taken their degrees at Oxford or Cambridge, 
they took advice, in order to make that door as 
narrow as poſſible; and ſo very narrow has the 
wicket been, that, from that period of time down 
to the preſent, not a ſingle individual has heen 
found able to creep through it. Mr. Erſkine 
mentioned the names of Dr. Hugh Smith, and 


two other perſons; I think they were not admit- 
| 0 
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ted into the college under the bye-law, Which i is 
the material and only bye-law that is to be con- : 
ſidered as a modification of the other; if they 
were admitted into the college, it was under the 
power that is given to the preſident, once in two 
years, to propoſe a gentleman to be admitted 
into the college, which is a fingle perſon, for this 
power cannot be exerciſed oftener than once in 
two years; this one perſon, if the college thinks 
fit, may be admitted into the college, and when 
admitted, is to be admitted without any exami- 
tion at all—to be admitted rarely” as an honorary 


member. 


e Suppoſing there were twenty, thirty, or 
forty perſons at this preſent time poſſeſſed of 
every qualification neceſſary to make them mem- 
bers of the college, what length of time would it 
take before they could be admitted ? "They can- 
not be put into this ſituation, I think, till they 
have been ten years in practice as a licentiate ; 
they muſt be above thirty-ſix years of age. How 
can this bye- law then be conſidered as any rea- 
ſonable modification of that bye-law declared by 
the court to be illegal, and confeſſed to be ille- 
gal by the college themſelves ? - Thoſe who have 
a right to be admitted, are not to be compelled 
to ſubmit to court admiſſion as a favour without 
any teſt of their abilities; to be admitted to 

the 
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the number of one in two years: if they hides a 
ht under the charter to be admitted, upon 


giving full and ample teftimony of their abilities, 


they ought to be received upon the foundation of 


their merit, and not upon the foundation of the 


particular favour of the preſident and the college, 
without any examination, or any teſt of their ably 
lities at all. 


* Then what is the other bye-law, and which 
is the material and the only one that can be re- 
lied upon on this occaſion? The whole of this 


bye-law has not been ſtated. It ſeems to be 


taken for granted, that a propoſition by any one 


of the fellows would be ſufficient to let in a fair 
claim to examination, and that if any one of the 


licentiates, conceiving himſelt duly qualified to be 
admitted into this college, could get any one fel- 
low to propoſe him, he muſt be received to an 
examination, It is quite contrary. 


&« In the firſt place, this bye-law; I think, ille- 
gally reſtrains the application till the perſon has 
got paſt the middle period of life; it reſtrains 
him from availing himſelf of his faculties and in- 
duſtry till he is turned of thirty-ſix years of age; 
but when he has been practiſing for ſeven years 
as a licentiate, and when he has completed his 
thirty-ſixth year, why any one fellow may pro- 

poſe 


L 
poſe him, it is true; but he is not admitted un- 
der that propoſal, he cannot be received even tg. 
an examination under the expreſs terms of that 
bye-law, unleſs a majority of the whole. college 
conſent, not to the admiſſion, but unleſs by an 
arbitrary vote to be taken by. ballot, they conſent 
to enquire whether he is fit or not. | 


« How does that correct the diſeaſe of the 
other bye-law ? Why it is an arbitrary rule that 
could be calculated for no other purpoſe what- 
ever than to veſt the power in the college, con- 
liſting at preſent almoſt entirely of thoſe who are 
members of the two univerſities, who, without 
any reflection or imputation upon the morality of 
their conduct, might be ſuppoſed to be influenced 
by a ſtrong bias in favour of their own univerſi- 
ties; it is putting it in their power, by their own 
arbitrary votes, to exclude a Boerhaave, a Syden- 
ham, or any man, let his qualifications be ever 
ſo great, and to exclude him without putting his 
talents and abilities to any teſt whatever. The 
authority which has decided already upon this 
queſtion, and the decifion in Dr. Archer's caſe, 
does not ſeem to me at all to militate with the 
opinion declared in the former caſe, nor with the 
argument. | 
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It does not appear that any one of the court 
changed his opinion upon that which is now: the 
ſubject of conſideration. Dr. Archer, who then 
applied, had been admitted as a licentiate under 
a particular bye-law paſſed in the year 1737 


that bye-law ſtates, that there might be many 


perſons who might not poſſeſs qualifications ſuf · 
ficient to be entitled to admiſſion into the col- 
lege, who might, nevertheleſs, have learning, 
ability, and integrity ſufficient. to be of uſe to 


the public in their private practice, and there- 


fore the college by this bye-law ſay, that they 
will in future grant admiſſions of that ſort. Dr, 
Archer was admitted a licentiate under that very 


bye-law, in which he acknowledged, in the very 


terms of his admiſſion, that he had not under- 
gone thoſe examinations which were neceſſary to 
entitle him to apply for admiſſion into the college; 
he did not offer himſelf to any further exami- 
nation, or to give any further ſatisfaction to the 
college in reſpect to his abilities, or in reſpect to 
his morals, but he grounded his title ſolely upon 
that admiſſion which was thus qualified by the 
bye- law under which he had been admitted; the 
court ſay he ſhould not found his qualification 


upon that admiſſion alone, but in other reſpects, 


every one of whom the court was then compoſed, 


4 4 -4 
- . „ 


ſeem to have retained their general opinion. 


66 If 
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« If theſe opinions are not to prevail” now, I 
wonder when we can ever meet with a deciſion 
which is to be relied upon. When has the court 
been filled with perſons of greater eminence, of 
greater ability; with perſons who were more an 
honour and ornament to their profeſſion ? There 


never was a period in which the court was filled 
with more reſpectable judges, and never did any 
caſe come before the court which was heard with 


more patience, with more attention, and more 
deliberation ; and after more frequent arguments 
than that very caſe which was ſo decided, and 


upon which all the judges in expreſſing their opt- 


nions were unanimous. This opinion given, in 
the firſt inſtance, in the King . Dr. Aſkew, was 
afterwards in Dr. Archer's cafe confirmed. If 
theſe opinions are not to form an authority to 


which reſort may be had in conſtruing the char- 
ter, and in determining what is the law upon the 


preſent ſubject, I do not know that any deciſion, 
or that any /ertes of deciſions, can in any caſe be 
reſorted to; it will be in vain that the judges 
from time to time have laid down rules, and have 
decided caſes which have been always underſtood 
to ſerve as a guide to thoſe who come after them, 
it will be in vain to look to any of the caſes 
heretofore reported, if we are not to look to 
front, | 

5 The 


them as frong autllority as can be to the fireſent 
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Ihe caſe has been fully ſpoken to already; 
what I ſubmit is, that it was the intention of the 
charter to incorporate all that were fit, that the 
utility is anſwered by incorporating all that were 
fit; that it is anſwered in a more extenſive de- 
gree, becauſe it lets in thoſe who, without any 
diſparagement to the univerſity of Oxford or 
Cambridge, certainly in reſpect of the particular 
ſcience of phyſic, poſſeſs advantages conſiderably 
ſuperior to any that can be attained in the uni- 
verſity of Oxford or Cambridge. Dr. Stanger, 
who makes the preſent application, has reſided 
and been a member of the univerſity of Edin- 
burgh, which is confeſſedly allowed to be the beſt 
ſchool in Europe for the ſtudy of phyſic; there he 
has taken his degree; there he has received that 
kind of teſtimonial of. his ability, which certainly 
does not of itſelf entitle him to admiſſion, but 
which ſurely may be conſidered as a ſufficient 
ground for the college to think him a perſon wor- 
thy of their attention, when he deſires only to be 
examined touching thoſe abilities. The rejection 
of perſons ſo educated, and who may, for aught 
the college know, be poſſeſſed of every qualifica- 
tion neceſſary to conſtitute a good and able phy- 
ſician; a rejection not merely as a practiſer of 
phyſic, but as a member of the college, in 
tranſacting that buſineſs which belongs to them 
to tranſact ; a rejection of his judgment, when it 

might 
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might be material to receire that ann can- 


not be juſtified. 


It cannot be e ths this bra 
with the uſage which has prevailed under the 
charter for one or two centuries, a uſage com- 
mencing immediately after granting the charter 


itſelf, and continued for that period of time; it 


cannot be conſiſtent with the authorities I have 
cited; it cannot be conſiſtent with the public con- 
venience, and the right each individual is entitled 
to who can poſſeſs himſelf of the neceſſary qua- 
lifications, a right of being put upon an equal 
footing with others who poſſeſs, perhaps, no 


greater qualifications than himſelf; it is an injuſ- 


tice to all who reſide in parts of the kingdom re- 
mote from Oxford and Cambridge, and this bye- 
law impoſes an invidious diſtinction between 
thoſe who may be educated in the univerſities of 


Edinburgh and Dublin; for this very bye-law at 


this moment allows, that a perſon educated in 
the univerſity of Dublin may, by getting incor- 
porated in the univerſity of Oxford or Cambridge, 
without a month's ſtudy there, obtain that quali- 
fication upon which they will examine him, and 
admit him if they think fit, 


_ © It happens that thoſe who teach the ſcience 
of phyſic in the univerſity of Dublin, at this mo- 
| ment 
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ment are, almoſt to a man, thoſe who have taken 
degrees in the univerſity of Edinburgh: but it 
is unjuſt—it is partial it is depriving thoſe to 
whom it would be convenient to receive their 
education where there are ſeminaries, where they 
may receive education in every branch of ſcience; 
it would be depriving them of thoſe privileges 
which they are juſtly entitled to under the gene- 
ral language and purview. of this charter, and 
under the authorities of the deciſions which have 
taken place. 5 7 8 


« If J have omitted any thing that is material 
to be urged in addition to what I have ſaid, and 
what has been ſaid before me, I am ſure the 
gentleman who. is to ſpeak after me upon this 
ſubject, who has beſtowed great pains and at- 
tention upon it, will amply compenſate thoſe 
neglects and omiſſions,” (5 "IM 


Mr. Chriſtian. © I am of council on the ſame 
fide, and I fully agree with Mr. Erſkine, and the 
gentlemen on the other fide, that, in diſcuſſing 
this queſtion, we ought to conſider what was the 
object of the charter, and what the intention of 
the crown, in incorporating the college of phyſi- 
cians. If we find that in the- charter no pre- 
ference whatever is given to the graduates of 
Cambridge and Oxford, and if we find in con- 

ſtruing 


[ 429 ] 
ſtruing the charter, that a gentleman of the de- 


ſcription of our client, who has reſided. three 


years in the univerſity of Edinburgh, and who 
has graduated there, has an equal right to ad- 
miſſion to a fellowſhip in this corporation with 
the graduates of the univerſities of Oxford and 
Cambridge; then I ſhall ſubmit to the court, 
from decided caſes and general principles of law, 
that it is impoſſible for the college, by any bye- 
law, or ſtatute of their own, to deprive hin: of 
that right. | 2 


our Lordſhip the other day intimated, that 
there was a diſtinction between this caſe and 


the caſe of the King v. Spencer. In that caſe it 


was determined, that in no caſe could you nar- 
row or limit the right of thoſe who are eligible. 
Lord Mansfield ſays in that caſe, that the num- 
ber of electors may be reſtrained by a bye-law, 
but you cannot narrow the number of the perſons 
out of whom the election * to be made. 


« Your Lordſhip ne that dan might be 
a difference, becauſe here an examination was ne- 
ceſſary. I humbly ſubmit that there muſt be an exa- 
mination of the right and title of a perſon claiming 
as of right to be a corporator under every charter; 
therefore, whether the right is by birth, marriage, 
or apprenticeſhip, there muſt be a previous exa- 
mination 
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mination of the title of the claimant. If a right 
depends upon learning and morals, that is a pre- 
vious title, and there muſt be an examination 
with regard to the party's morals, and learning; 
theſe may be aſcertained by perſons appointed 
for that purpoſe, who are competent to deter- 
mine, certum eſt quod certum reddi poteſt; 
therefore if we offer ourſelves for examination, 
and can ſhew that we are the perſons originally 
deſcribed by this charter, then I ſubmit we have 
as good a title to admittance, and they are under 
as much neceſſity to admit us, as if in another 
corporation we had made out our right by inden- 
tures of apprenticeſhip, and proved a ſervice un- 
.der them. 5 


<« If there were one charter which incorpo- 
rated all the men of learning in a certain town, 
and another which incorporated all the inhabi- 
tants of that town, the principle of conſtruing theſe 
two charters muſt be preciſely the ſame; and it 
would be a bad bye-law, both under one charter 
and under the other, which ſhould reftrain the 
eligibility to the men of learning and to the inha- 
bitants, who ſhould reſide in a particular ſtreet. 


e In the King v. Spencer, 3 Burrow, 1835, 
Mr. Juſtice Yates faid :— In the caſe of the 
. Rang v. Tucker, mayor of Weymouth, a bye- 
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law by the mayor and aldermen, that the mayor 
« ſhould be choſen out of the aldermen, was held 
bad.“ I ſubmit that if a charter had incorpo- 
rated all perſons legally practiſing phyſic, or of 
the faculty, who were graduated at Cambridge, 
Oxford, Edinburgh, or Dublin; I ſubmit that 
under this authority your Lordſhip: would be 
bound to ſay, that if a bye-law reſtrained it to 
graduates of Edinburgh or Dublin, that ſuch a 
bye-law would be null and void. Then I ſhall 
endeavour to prove that this en e 18 equally 
void and illegal. 


cc This nada perhaps, is as clear and intel- 


| ligible, and as conſiſtent in every part of it, as 


any charter that was ever given by the crown. 
have read it many times with great attention, 
and every word of it is operative, and is conſiſtent 
with the other parts; but there is one general 


expreſſion in it, viz. omnes homines ejuſdem fa- 


cultatis, and which 1s the foundation of the grant 
of the crown. The charter was granted at the 
requeſt of ſix learned phyſicians at that time, 
three of them the king's phyſicians, who had 
been graduated abroad. The charter was granted 


to them and three others, and to all men of the 


fame faculty practiſing phyſic in London; that is 
the only ambiguous expreſſion in the whole of 


this charter, therefore to explain what was meant- 
by 
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by all men of the ſame faculty, we muſt reſort to 

other ſtatutes, and other laws then exiſting upon 

the ſubject, to which, no doubt, this ae muſt 
have had a reference. Le heg 1 


1 N hall go Aa Gngebighes than the learned 
gentlemen who have gone before me, in explain» 
ing the meaning of thoſe. words; for I find that 
in the ninth Henry V. the parliament had taken 
into conſideration the ſtate of phyſic at that time, 
I firſt found this record in a publication upon 
this ſubject by Sir William Brown, in a pamphlet 
which he entitles, A Vindication of the College; 
he ſays, a tranſcript of it is preſerved among the 
archives of the college, but I find it alſo in the 
rolls of parliament, vol. 4. p. 158. After a long 
preamble in the language of the times, deploring 
the miſerable ſtate of phyſic at that time, it 
enacts, that no man of no manner of eſtate, 
degree, or condition, practiſe phyſic from this 

cs time forward, who had not long time uſed the 
< ſchools of phyſic in ſome univerſity, and been 
* graduated in the ſame, under the penalty of 
© forty pound to the king, and long impriſon- 
© ment ;' but it fates, that there may be perſons 
able to practiſe not ſo graduated, theſe are di- 
reed to repair to one of our univerſities, on a 
certain day, and if they are able to paſs a ſtrict 
examination, they ſhall be admitted to a degree, 
elſe 
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elſe they are to be reſtrained from practice, the 


law then was, that any perſon graduated in any 
univerſity whatever, might practiſe, and any other 


might be reſtrained under the penalty of forty 


pound. With regard to the Aberdeen degrees 
we have heard ſo much of, they certainly are a 
diſgrace to thoſe who give, and who receive ſuch 


degrees, which are given to perſons who have 
not long time uſed the ſchools of phyſic; who 
have not been there at all in fact; theſe are a 
fraud upon the rights and honours of univerſities, 
and ought, upon every occaſion, to be regarded 
as null and void, to all intents and purpoſes. 


The next act is the third Henry VIII. cap; 


II. which all my learned friends have taken 


notice of, to explain the nature of the charter. 
This act enacts, that every one ſhould be ex- 


amined by the Biſhop of London, or the Dean of 


St. Paul's, taking to his aſſiſtance four learned 
phyſicians, and it ſettles the limits of the juriſ- 
diction, which ſtill exiſts, that is, to London and 
ſeven miles around. Seven years after this the 
charter was granted, and the object of this char- 
ter is expreſſed in the preamble in a few words 


—* Quibus tam ſui honoris tam publicæ utilitatis 


noſtræ cure ut ſperamus erit malitioſorum quo- 
rum meminimus inſcitiam temeritatemque tam 
. Ff * exemplo 
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that had been deſcribed by the preamble of 
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exemplo gravitateque ſua deterrere quam per 
*teges noſtras nuper editas ac per conſtitutiones, 
per idem collegium condendas punire:'—or the 

ect of this charter is fully expreſſed by the 
following words, © improborum hominum auda- 
$citam compeſcere: therefore the king declares 
that there ſhall be, * collegium perpetuum doc- 
torum et gravium virorum; and then by the 
charter, the king grants to theſe fix phyſicians, 


quod ipſi omneſque homines ejuſdem facultatis, 


de et in civitate prædictà ſint in re et nomine 
* unum corpus et communitas perpetua, live 
collegium perpetuum.” Who are the objects 
of this grant, and who have a right to claim 
under it? All perſons who are of the ſame facul- 
ty, not every man pretending to practiſe phyſic, 
but perſons who had been graduated in ſome 
univerſity, after having long time uſed the ſchools 
of phyſic, and who alſo had been examined by 
the Biſhop of London, and Dean of St. Paul's, 
and four learned phyſicians.” 


Mr. Warren, in his argument, the other day, 
after ſtating his premiſes, drew a concluſion 


with as much confidence as if his argument 


was an unanſwerable demonſtration; he ſaid 
our conſtruction would admit all thofe perſons 


the 


x, 


37 


L 6 1 
the charter, and whom it intended to exclude; 
but Mr. Warren had not obſerved, that the will 
of the king was, that it ſhould be a perpetual 
college doctorum et gravium virorum. Theſe 
were the only perſons to be admitted into this 


college; but if that were not ſufficient to reſtrain 


the general words, of all men of the ſame faculty; 
four years after an act is paſſed, where the de- 
ſcription” of perſons to be admitted into this 


ſociety is this; vi. that they ſhall be ſad, diſcreet, 


groundly learned, and deeply ſtudied in the prac- 
tice of phyſic. Every one then of that deſcrip- 
tion, may and has a right to be admitted into the 
college; the charter was confirmed in the four- 
teenth and fifteenth Henry VIII.; I have ſaid that 
there was no deſcription of members of the col- 
lege in the charter, but what were deſcribed 
under the words doctorum et gravium virorum. 


The tranflator of Lord Coke's reports, has ren- | 


dered doctorum et gravium virorum, not learned 
and grave men, but doctors and grave men. 


<* Before this I obſerved, that all perſons prac- 
tiſing phyſic were to be graduated in ſome uni- 
verſity, but this charter is confirmed by the four- 
teenth and fifteenth Henry VIII. and the firſt 
clauſe, after reciting the charter, is, and foraſ- 
much that the making the ſaid corporation is 
Ff 2 ©. meritorious, 
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* meritorious, and very good for the common- 
* wealth of this your realm, it is therefore expe- 
dient and neceſſary to provide, that no perſon of 
* the ſaid politic body and commonalty aforeſaid, 
© be ſuffered to exerciſe and practiſe phyſic, but 
© only thoſe that be profound, ſad, and diſcreet, 
* groundly learned, and deeply ſtudied in phyſie; 
then it ſays, that all perſons ſhall be examined by 
a preſident and eight elects; the eight elefts are 

firſt introduced by this act; then it ſays, * In dio- 
* ceſes in England, out of London, it is not light 
* to find alway men able ſufficiently to examine 
© (after the ſtatute) ſuch as ſhall be admitted to 
* exerciſe phyſic in them; that it may be enacted 
in this preſent parliament, that no perſon from 
* henceforth be ſuffered to exerciſe or pradtiſe 
in phyſic through England, until ſuch time as 
he be examined at London, by the ſaid preſi- 
dent and three of the ſaid elects, and to have 
© from the ſaid preſident or elects, letters teſtimo- 
© nials of their approving and examination, ex- 
©'cept he be a graduate of Oxford and Cam- 
bridge, which hath accompliſhed all things for 
© his form without any grace'—Here is ſomething 
in favour of the two univerſities. 


- © It is argued by ſome of the gentlemen” on 
the other fide, that this act had given privileges 
| | | to 


[47 ] 


to the two univerſities; and alſo in the ſtatute 


before, it is enacted, that chat act ſhould not be 


_ prejudicial to the univerſities of Oxford and 


Cambridge; it ſeems there to be an unneceſſary 
compliment, merely in reſpe& to the univerſities, 
becauſe it appears that the two univerſities had 
no right whatever affected by the ſtatute with 
regard to candidates being examined to praiſe 
in London, it applied only to practiſers in the 
1 ; 1 * the N NE? and there 
it ends. 


Mr. Curies referred to Dr. Bonham's caſe, 
8 Coke's Reports, 107. and to Dr. Weſt's caſe, in 
10 Modern Reports, '353; © this court there ſay, 
the univerſities may give a man a reputation, but 


they can give him no right whatever. The qua- 
lification in the ſtatute, it is ſaid, applied only to 


licentiates; I conceive that is perfectly unfounded, 
for that is a qualification of the members of the 
college. I need only read the words of the act to 
anſwer the argument of Mr. Dampier— that no 
* perſon of the politic body and commonalty 
' aforeſaid be ſuffered to exerciſe and practiſe 
* phyſic, but only thoſe perſons that be profound, 
* fad, and diſcreet, groundly learned, and deeply 
* ſtudied in phyfic.” No perſon ſhall be of the 
body politic or commonalty, theſe words are 
uſed everywhere as ſynonimous to the college, 
throughout 
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throughout the charter; therefore no perſon 
ſhall be a member of the body politic, is the 
ſame as ſaying, no perſon ſliall be a member of 
the college, but ' thoſe that are profound and 
groundly learned; the only qualification of the 
licentiates in the charter is, nemo in dicta civi- 


tate aut per ſeptem milliaria, in circuitu ejuſ- 


dem exerceat dictam facultatem niſi ad hoc per 
* dictum præſidentem, et communitatem ſeu ſue- 
© cefſores eorum qui pro tempore fuerint admiſſus 
* fit per ejuſdem præſidentis et collegii Iiteras 
* figillo ſuo communi ſigillatas.T Every perſon 
before that, admitted to the practice of phyſic, 


was to be examined by the Biſhop of London. 


Now every one of the faculty is to be admitted 
by the preſident and college, therefore, every 
one muſt have a licence or admiſſion to practiſe; 
a licence inſtead of being a bar to the college, is 
a neceſſary and introductory ſtep; na one can be 
of the faculty of London till he has obtained it; 
perhaps the college may conſider the admiſſion 
into the claſs of candidates as equivalent to it, 
for it was determined in Dr. Bonham's caſe, that 
a doctor of the univerſity had no right to pradtiſe, 
till admitted to practiſe by the college. In all 
caſes whatever, where a perſon is admitted as a 
member of the college, he muſt have a licence ta 


practiſe. | 


6 Mr. 
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Mr. Erſkine argued, that if Dr. Stanger was 
admitted every tooth-drawer and vagabond in 
London might make'the ſame application. Every 
perſon who takes a degree in an Engliſh; univerſi- 
ty, muſt have a licence before he practiſes in 
London; if when Dr. Stanger applied, none of 
theſe rabble followed him; if he ſhews from his 
learning that he anſwers the deſeription in the 
charter, there is little probability that he ſhould 
be followed: by the perſons deſcribed by Mr. 
Erſkine, Mr. Erſkine ſaid alſo, that no one 
would ſtudy in the univerſity, if perſons of Dr. 
Stanger's deſcription were admitted I am ſure 
the two univerſities are upon this occafion indif- 
ferent and impartial ſpectators. We do not ad- 
mit more than about one h̃ an average in a 
year; and I dare ſay, that one would not be en- 
creaſed or decreaſed in an hundred years, if Dr. 
Stanger, and perſons of his learning and reſpecta- 
vility, are admitted fellows of the college. 


« Mr. Gibbs inſiſted, that there was a diſcre- 
tion veſted in the fellows, how many and whom 
they would admit, and that this is a diſcretion 
which cannot be controlled, unleſs it is proved 
that they act corruptly. It might be a degree 
of arrogance in me to argue a point of law 
againſt Mr. Gibbs, if this was his ſerious opinion; 
but I ſhall read in anſwer to his argyment what 
Lord 
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Lord Mansfield has laid down upon the ſubject, 
he fays— The college are bound to admit every 
« perſon, whom upon examination they think to 
be fit to be admitted within the deſcription of 
the charter, and the act of parliament which con- 
firms it. The perſon who comes within that 
© deſcription has a right to be admitted into the 
©fellowſhip, he has a claim to ſeveral exemptions, 
* privileges, and advantages, attendant upon ad- 
miſſion into the fellowſhip, and not only the 
© candidate himſelf, if found fit, has a. perſonal 
© right, but the public has alſo a right to his ſer- 
vice, and that not only as a phyſician, but as a 
<-cenſor, as an elect, as an officer in the offices to 
* which he will upon admifion become eligible. 


« And again his Lordſhip ſays, © It has been 

* faid there are many amongſt the licentiates, 
* who would do honour to the college, or any 
* ſociety of which they ſhould be members, by 
_ © their ſkill and learning, as well as other valuable 
and amiable qualities, and that the college 
* themſelves, as well as every body elſe, are ſenſi- 
© ble that this is, in fact, true and undeniable. If 
* this be ſo, how can any bye-laws which ex- 
* clude the poſſibility of admitting ſuch perſons | 
into the college, ſtand with the truſt repoſed in 
© them of admitting all that are fit? If their bye- | 
laws interfere with their exerciſing their own 
judgment, 


1 41 J 


judgment, or prevent them from receiving into 


their body perſons known or thought by them 
to be really fit and qualified, ſuch bye-laws 
require regulation. I think that every perſon, 
* of proper education, requiſite learning and ſkill, 
« poſſefled of all other due qualifications, is en- 
* titled to have a licence, and | think that he 
* ought, if he defires it, to be admitted into the 


, at. <a 


4 It is ee true that ſeveral clauſes in the 
charter ſhew, that there might be phyſicians 
admitted and licenſed to practice, who were not 
fellows of the college; if they had all a right who 
were of the faculty and graduated at any univer- 
ſity, they were not made fellows of the college 
till they-were actually admitted. We ſubſcribe 
entirely to the judgment given on the former 
occaſion, that a licence is not of itſelf an admiſ- 
ſion into the fellowſhip, but it is no precluſion; 1 
am inclined to think it neceſſary as a preliminary 
ſtep; but all we contend is, that it is no bar to 
the college; there are many expreſſions in the 
charter, which certainly diſtinguiſh the college 
from other men of the faculty who practiſe 
phyſic. The words are, collegium et omnes ho- 
mines ejuſdem facultatis. Mr. Dampier upon 
theſe words grounded a very curious argument; 


he ſays, that the fellows are the governors, and 
the 
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the licentiates the governed; that if they admit 
one licentiate, they may admit them all; that 
then all will become governors, and there will be 
this ſoleciſm or monſter, a government without 
any perſons to govern. I do not know what 
ſoleciſm or monſter there may be in that, but 
the charter has repeatedly ſaid, that the college 
or members of the college, were perſons who 
were to be governed; the governors and col- 
lege are diſtinct, therefore a fellow of the col - 
lege clearly by this charter was not conſidered as 
a governor. This appears from many clauſes in 
the charter, as præſidens, collegium, et eorum 
ſucceſſores ſtatuta et ordinationes pro ſalubri 
gubernatione et correctione collegii facere va- 
© leant.' *© Præſidens et quatuor, qui ſingulis 
© annis eligantur habeant correctionem et guber- 
© nationem omnium et ſingulorum medicorum.' 
* Gubernatores ac communitas facultatis,' &c. 
&C. | | 
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An argument. was prefled the other day 
which I was ſorry to hear, becauſe it might 
wound the feelings of a very honourable mind; it 
was ſaid that Dr. Stanger had ee his faith 
to obſerve the ſtatutes.” | 


Lord Wen « That was put an end to im- 
mediately as it was mentioned.“ 


Mr. 


uit 


Ir. 
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Mr. Chriſtian. © It ſeemed to be PREY and. 


relied _ as a ſerious argument.” 2 
Lord K#nyon. '* Certainly not.“ 


Mr. Chrifian. © Then I ſhall fay nothing 
more upon that point, but I ſhall come to the 
uſage It has been ſaid repeatedly, that this is 
an uſage which has exiſted ever ſince the crea- 
tion of the college. Thoſe who urged that ar- 
gument are unacquainted with the real hiſtory of 
the college; but I muſt explain to your Lordſhips, 
that in the two univerſities, when gentlemen. 
have ſtudied in one of them only, his degrees are 


conferred by creation; but graduates in other 


univerſities may be admitted ad eundem gradum, 
which is called incorporation. About two hun- 
dred years ago, the graduates from any univerſity 
perhaps in the world were admitted, ad eundem, 
in the Engliſh univerſities, upon payment of the 
fees. I have enquired of gentlemen who have 
been educated at Oxford, and they tell me that 
incorporation and admiſſion, ad eundem, was put 
an end to long ago, or put under ſuch reſtric- 
tions as almoſt amount to a prohibition; on 
looking into the Cambridge ſtatutes, I find, that 
till the beginning of the laſt century, any. perſon 
might be admitted paying their fees, Then in 
1524, there is a ſtatute reſpecting perſons ad- 

| mitted 


hel ad eunetn, or eines peſt” in theſe 


Went I peg, 
2 Chrifiay read ile fant 3ÞA 570; 


In the year 1696; ee was made oy our 
pee! in re e 15 1 nog 


7 Me. Chri Hoo read the hee. 150 

Ne By this feſt of Fw Reattites it was rede, | 
that foreign graduates ſhould keep an att or 
diſputation in the public ſchools at Cambridge, 
which no one would think unreaſonable, but 
by the ſecond, no one can be admitted, ad 
eundem, at Cambridge, unleſs he has graduated 
at Oxford or Dublin. So that from this time all 
incorporation is excluded, except of perfons who 
come from Oxford or Dublin. But originally in 
the college of phyſicians, foreign graduates cer- 
tainly were not excluded, for in the firſt bye-law 
they made, they thought it reaſonable that per- 
ſons who had taken degrees abroad ſhould be 
incorporated in one of the Engliſh univerſities. 
Thoſe who had their teſtimonials from foreign 
univerſities, would have no objection to be exa- 
mined in one of our univerſities, and whether 
this bye-law was legal or not legal it would not 

be 


5 
F 
+ 8 
i E 
1 
7 
5 : 
4 
FEY 
4 
A 
+ $>J 
x . 
=? 
5 
* 
* 
+» Tx 
& 
| . 
1 
2 N 
2M 
243 
79 
dS 
68 
+ 6 
7 * N 
. 3-8 
4 x 
2 * 
4 
1 2 
1 
3 
1 
, * 
Py 
Fg 
1 
8 . 
oY 
"I 
4.4 a 
8 
a 
* X 
. 
„ 
E 
„ 
i= 
1 
8 
"© 
4 
1 
_ 
2 
* % 
. Dy 
= 3 
RIS A % 
. 
- IS 
bark 
LY 


2% 
2 
75% 


- a FR 
L * 334 2 2 "#0 
wo RR,” 292 "a 
4 ad. . 
rn ates... te 


L 445 J 


be objected to. I find that the ſtatute depoſed 
to by Mr. Roberts, is in à book, in the year 
1692; he ſays, he had found among the muni- 
ments of the college a certain book, put porting 
to be a book of ſtatutes; but the ſtatute de can- 
didatis then exiſted, by Which any perſon. who 
was graduated abroad might be admitted into 
the college, producing his diploma, and alſo; a 
teſtimonial, that he had, been admitted, ad « eun- 
dem, in one of our univerſities. © | 
It may be ſaid, Wes + that this uſage” of 
excluding all but graduates of the Engliſh univer- 
ities, began in 1637. Iam inclined to think that 
that bye-law the preſident has ſtated in his depo- 
ſition, means nothing more than referring us to 
this ſtatute, for it is; That all perſons that ſhall 
be admitted to the fellowſhip, ſhall produce a 
degree of one of the Engliſh univerſities, and that 
they had kept all their exerciſes there; which is 
to induce your Lordſhip to think that foreign 
graduates were not at that time admitted. I am 
inclined to think that it means nothing more than 
if they had been incorporated in one of the 
Engliſh univerſities, that they ſhould ſhew they 


had kept all the terms neceſſary. The preſident 


ſtates :—* It alſo appears by the ſame books of 
* annals, that his late majeſty. King Charles II. 
by a letter addrefled to the ſaid college, bearing 
date 


(3 


+ ns ] 
© date the twelfth” Iden of February 167455 te. 


* citing or ſetting fort, that the ſaid king had 


© been informed that there were ſeveral pretended 
< phyſicians or doctors, graduated in univerſities 
beyond the ſeas, who by indirect means endea- 
© youred to be received into the ſaid college as 
© honorary fellows, without incorporation i ints ei- 
4 they of our univerſities.” | 0 uit 


þ 5 


* | The 5 acckdeath "Fg not. ſtated ahh | 
Mr. Roberts ſtated upon the laſt occaſion, viz. as 
is expreſsly required by the ſtatutes of the college. 
The letter of Charles II. only defired that they 
would obſerve what was required by their ſta- 


tutes, which was, that foreign phyſicians ſhould 


be incorporated in one of the Engliſh univerſities; 
this ſhews how the uſage began, that foreign 
graduates were:denied admiſhon into the college; 
when they came to the college they would be 
told, we: have a ſtatute againſt: you, you muſt 
ſhew your letters of incorporation; they would 
naturally ſay, it is impoſſible for us to be incor- 
porated into an Engliſh univerſity, they have de- 
nied us that privilege ; but from that time thoſe 
bye-laws which excluded them, certainly were 


void. A bye-law which is impoſſible to be com- 
plied with, Sir John Pratt ſays expreſsly, in 


Strange's Reports, is void; therefore the ſtatute 


requiring that theſe: foreign phyſicians ſhould be 
graduation 


ES. . 
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graduated in one of the Engliſh univerſities, into 
which they could not obtain admiſſion, ad . 
was void with en to them. 


Þ; As: to Une it is didn that theſe 9 
exiſted from the time of the foundation of the 
college. I have a book of Dr. Goodall's, written 
in the reign of Charles II. it is a very full hiſtory 
of all the proceedings of the college from the 
foundation till that time. I looked through it 
by the index, which is a copious one, and 
throughout the whole of the book I find there is 
no where any more reſpect paid to a degree in 
the Engliſh univerſities, than in any: foreign uni- 
verſity. There are certain cafes where they have 


denied licences to graduates from Engliſh univer- 


ſities. The college of phyſicians have not them- 
ſelves paid more reſpect to an Engliſh than to à 
foreign degree; and here is a letter to the Lord 
Chamberlain, who recommended a perſon to ad- 
miſſion into the college which they refuſe, ſaying 
that he was ignorant of the very principles of his 
art. I need not cite other caſes, but in many 
other inſtances they ſay, they know the courſe of 
the univerſities, and they are ſure from the ig- 
norance of the party, he could not have obtained 
a degree i in any nen n 


7:20 I is en that theſe bye-laws are fo 
expreſſed, that they do not even ſuppoſe a caſe 
that 
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that a graduate from Cambridge or Oxford ſhould 


conſidered' as partial exclufions, indeed they are 
eſt learning. At that door at which Mr. Erſkine 
no one has ever been admitted. There was a 
jority preſent would conſent that he ſhould be 


examined, it was aſked if any one would ſecond 
the motion that is not required by the bye- law, 


ſon cannot obtain admiſſion under that bye- law 
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ever remain in the claſs of licentiates; that they 
ſhould all be admitted into the college, let their 
degrees of learning be what they may. Theſe are 
partial admiſhons, and conſequently. they muſt be 


almoſt total excluſions of gentlemen of the high- 
ſaid many had entered, bowing to the bye-laws, 


gentleman once propoſed by a friend of his, and 
inſtead of putting it to the vote, whether the ma- 


and becauſe no one would fecond it, his name was 
dropped. The bye-law is, that if any one ſhould 
propoſe another, and if they ſhould confent. Now 
under the charter, I conceive, that if a perſou 
ſhews he is legally practiſing phyſic in London, 
they are bound to examine him, therefore that 
part of the bye-law, I conceive, is void; a per- 


without having five majorities in his favour; a 
graduate of Cambridge or Oxford need have only 
one. It was ſaid, that theſe degrees from the 
Engliſh univerſities were the beſt teſts of learning 
and character, ſurely theſe would not be a better 
teſt than a ſtrict and ſeyere examination had by 

Ms 1 the 
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the cenſors and ele, the perſons appointed. by 


the charter and by the ſtatute for that expreſs 


purpoſe. 


* It has been ſaid, there are various diſtinctions 
in favour of perſons who have taken degrees in 
the univerſity, in the church, and in the law; 
but I conceive theſe caſes do not apply, for with 
regard to the biſhops admitting into orders, and 
the benchers calling perſons to the bar, theſe are 
caſes not founded upon any charter; here we are 


in a court of law upon the conſtruction of a char- 
ter. Theſe are caſes not founded upon any 


charter; therefore if we prove that we come un- 
der the deſcription of the perſons upon whom 
the favour of the king was conferred by this 
charter, I conceive your Lordſhips are bound, in 
conſtruing the charter, not to be influenced by 
argument from analogies of that kind ; theſe 
might be proper topics before the two houſes of 
parliament, if they were granting a charter, or 
the Attorney General in adviſing the King to 
grant a new charter; but we are here arguing in 
a court of law merely upon the conſtruction of a 
charter already granted by the crown. 

If your Lordſhips decide that theſe bye-laws 
are good, you muſt determine that they would 
have been equally good if the univerſities of 

: 86g Cambridge 
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: Cambridge and Oxford had been omitted, and 


Edinburgh and Dublin ſubſtituted in their places; 


if they are good, your Lordſhips muſt alſo deter- 


mine, that Oxford and Cambridge have a power 
of excluding each other. I do not know from 
which univerſity there is a majority of fellows; 
gentlemen from Oxford might fay theirs is a bet- 
ter univerſity for the education of a phyſician, 


and they might make a bye-law that all doctors 


graduated in Oxford ſhould be admitted into the 
college, and that thoſe graduated at Cambridge 
thould only be licentiates. 


«rt Mr. Waadt this was a reſtriction that 
might be got over, as if it were requiring that 
a perſon ſhould have a competent knowledge of 
Latin or Greek, who by his induſtry might ob- 
tain it. It might be got over if the bye-law re- 
ftrained it to Oxford only, ſo it might if thoſe 
from Oxford had a majority from any one col- 
lege ; if they were all from Chriſtchurch, and: a 
bye-law were made that only graduates from 
Chriſtchurch ſhould be admitted into thts col- 
lege, if there was a ſufficient number to keep up 
the ſucceſſion, they might vote themſelves fel 
lows and governors, and keep the reſt only as 
hcentiates ; under this charter every one is to be 


admitted to be licenced to practice by the col- 
lege, therefore if they have a Frames of ſaying, we 


admit. 


a> 


| | C a Þ 
admit only to the fellowſhip. graduates of Cam- 


bridge and Oxford, they have the ſame power 


to ſay, we will grant no licence but to n 
of nn ge and Oxford. 


ce It _— in become me, I am ſure, to inſtitute 
any compariſon unfavourable to the Engliſh uni- 
verſities, but there are great authorities who have 
recommended a foreign education as the beſt for 
a phyſician. I mean the preſidents of the college 
of phyſicians in their different Harveian orations; 
Dr. Mead was a foreign graduate himſelf, he came 
in when the ſtatute admitted of incorporation; 
had he been graduated ſince the two univerſities 
refuſed to admit, ad eundem, he would never have 
been preſident of the college of phyſicians. 


Dr. Mead, in his oration in 1724, ſays Hi 
* nimirum veterum ſapientum more, relicta patria 
* terras alio ſole adierunt Italiam imprimis anti- 
* quum illud muſarum ſacrarium.“ And Sir Wil- 
liam Brown, who was well known to be a very 
zealous champion for the two Engliſh univerſities, 
in his praiſe of Linacre, ſays in 1753, Fugit ſe 


* rudem, incultum, illiteratum ; rediit urbanus, fa- 
* cundus, eruditus, ' Oxoniz reverſus iſtas ſecum 


*advexit diſciplinas quas antea eo loci fruſtra 
quæſiverat.“ Sir William is followed by Sir 
g 2 George 


— x» 8 1 
ke] 


© 22S 
Oo "£ 


{452 ] 


George Baker, in 1761, thus, An fortunam Li- 


nacri miſeram ac miſerandam putem eo. quod 

domi non haberet unde diſceret-; an felicem eum 

* potius prædicem, cui contigit ea foris didicifſe, 
* quz poſſent et ipſum patriz, et patriam terrarum 
* orbi commendare.' | 


This again is adopted by Dr. Wako 
1769, almoſt with a degree of plagiariſm. 


£ Qui cum domi non habuerit 1 Ae in 
Italiam, humanitatis et n tune temporis 
domicilium migravit.” 


4 


« How much the corporator and the elegant 


ſcholar are at variance ! 


© It is very remarkable that the hall of the col- 
lege is adorned with three buſts, but they are the 
buſts of perſons who were never graduated in the 
Engliſh univerſities, v2. Sydenham, Harvey, and 
Mead. 1275 


« Our client, by this application, does not wiſh 
to deſtroy or ſubvert this ancient venerable in- 


ſtitution, but he wiſhes to ſupport the college with 


all its chartered rights; the public will be equally 
benefitted whether the members of the college 
| have 


if 


have acquired their learning in one univerſity” or 
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another, whether on the ſouth or north ſide of the 
Tweed. If we look round the courts of Weſt- 
minſter Hall, we ſee the graduates of the univerſity 
of Scotland eminent in profeſſional learning, and 
diſtinguiſhed by every ſpecies of elegant and uſe- 
ful knowledge. No one venerates more than 1 


do the two univerſities of this country, but the 
inceſſant adulation beſtowed upon them, at laſt 


becomes nauſeating; let them look at Weſt- 


minſter Hall, and they will ſee thoſe whoſe talents 


have been cultivated in the Scotch” univerſities, 
who have riſen to the higheſt ſtations in their 


profeſſion by their learning and the energy of their 


own minds; why ſhould not the profeſſors of 
phyſic obtain the ſame advantages? If the gra- 
duates of Cambridge and Oxford poſſeſs a ſu- 
periority of learning, they have nothing to appre- 
hend from a competition ; the foreign graduates, 
conſcious of their inferiority, would rarely offer 
themſelves for examination. Our client has ſuf- 
ficient confidence in himſelf that he has attained 
that degree of knowledge in his profeſſion, and 
acquired thatcompetent degree of learning, which 
entitle him to a participation of the honours of 
the college of phyſicians; and I truſt your Lord- 
ſhips will, upon this occaſion, grant a mandamus, 
to have it aſcertained how far that confidence is 
well founded.” | 
Lord 
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Lord Kenyon. If in deciding this caſe, it 
were neceſſary for us to anſwer all the arguments 
that have been addreſſed to us, I ſhould have 
deſired further time to conſider of the ſubject, but 
as the grounds on which T am warranted to deter- 
mine the caſe lie in a very narrow compaſs, and 
as I have formed my opinion upon it, I * to 
pit the queſtion at reſt now. 


* By n fatality it 18, re almoſt ever ſince 
this charter has been granted, this learned body 
has ſome how or other lived in a courſe of litiga- 
tion *, I know not; one is rather ſurprized when 


one conſiders that the ſeveral members of this body, 


mcluding the licentiates, the commonalty of this cor fios 
ration f, are very learned men; and: as much as it 


— 


is 


No litigations ſubſiſted betwixt the great body of phyſicians 
in this metropolis and the college, prior to the recent excluſion 
of a majority of them from the benefits of the charter. 


+ If Lord Kenyon includes the licentiates as members of this 


body forming the commonalty of this corporation, can he poſ- 
ſibly deny that they are members entitled to all the privileges 


conveved by the charter and ſtatute? Lord Mansfield ſaid, *I 
© conſider the words ſocii, comunitas, collegium, ſocietas, col- 


+ lega and fellows, as ſynonimous terms, and every ſocius of 


6 onliega as a member of the ſociety or corporatian or college. 
Burrow's Reports, vol. iv. p. 2195. The perſons to whom 
the charter was granted were to form * unum corpus et comu- 
* nitas perpetua five collegium perpetuum,” they were to ele& a 

"pa 


the beſt fruits of learning, to get into. litigation, 


prefident out of their own body, to chuſe cenfors, and to ſupply 


Tan. 
is not generally the fruits of learning, at leaſt not 


one cannot well tell how theſe learned gentle- 
men have fallen into ſo much litigation *. I am 
not ſure whether the fault reſts with any of them, 
I very ſincerely wiſh, after having looked into the 
caſes which have from time to time been decided, 
that the learned judges, who did decide the caſes, 
had confined themſelves to the point that was 
before them, and had not dropped hints which 
perhaps invited, if they did not inſtigate, litiga- 
ion, 

i 


all the officers, and perform all the corporate functions. The 

act of parliament everywhere uſes the words commonalty, fel- 

lowſhip, and corporation, as ſynonimous. The act ratiffes the 

letters patents granted to the corporation of the commonalty and 

fellowſhip; the elects, the higheſt officers after the preſident, are 

to be choſen out of the commonalty. It appears impoſſible that 

a man can be of the commonalty without 2 legally entitled | 

to all the privileges of a member. = 
It is as eaſy to tell why the great body of phyſicians have en- | 

deavoured to emancipate themſelves from dependence and in- 

feriority, and to recover privileges for which they are conſcious 

of being equally qualified with the graduates of Oxford and 

Cambridge, as it is difficult to account, on any fair or liberal 

principle, why the graduates of theſe univerſities ſhould * 

to N. them of thoſe privileges. 


+ It is aiffcul for upright minds not to revolt at t injiſibes, 


not to poink out its iniquity, and Te mode of redreſſing it. 
| yoo 
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| 456 ] 
lt is fit that I ſhould put the mind nf: Dr. 
Stanger, in caſe it is in an uneaſy ſituation, in a 
perfect ſtate of repoſe with regard to one thing, un- 
doubtedly his moral character is not at all tainted 


by the application that is now made. I have not 


the honour of knowing him, I have heard nothing 
but to his advantage when I have heard him 
ſpoken of, and I dare ſay, all the eulogy which his 
warmeſt friends could beſtow upon him, his cha« 
rafter both as a moral and a. Fan, man 
deſerve. 1515 


* What the parties are contending for, that is 
worth the expence and anxiety of this litigation 


I cannot ſee; and to minds ſo formed and gifted 


as the minds of thoſe perſons are, perhaps the 
anxiety is infinitely more than the expence *; 
the public has the benefit of their aſſiſtance in 

0 | | their 


Lord Kenyon, much to his honour, has not always repreſſed 
his feelings, where chicanery has eluded ſubſtantial juſtice, 
or fair claims and meritorious exertions have been fruſtrated 

by erroneous procedure. | 


*The expence, anxiety, and animoſity attrmiling this con- 
teſt, including. all the lawſuits, have been very conſiderable. 
How much more wiſe would it have been for the college to 
have employed the large ſums miſpent in this ruinous li- 


_ tigation, in promoting the intereſts of thoſe of whom they are 


the natural guardians? How.much more benevolent to have. 
promoted a liberal and friendly intercourſe between members 
of the ſame profeſſion, formed and gifted as they in general are? 
How much more beneficial to have directed their powers to 

profeſſional improvements ? | 


{ 457 } 

their ſtate of licentiates, and the emoluments, 
which are the fair fruits of every man's labour, 

who has had a liberal education, are alſo within 

| their reach, exactly in the ſame degree as thoſe 


who are called the fellows of the college *. 
ur. Chambre, towards the cloſe of his argus 
| ment, in very ſtrong and weighty words, preſſed 


8 us with the authority of thoſe that have gone 

1 before us. No man reflects with more veneration 
than I do upon thoſe characters, and no man is 
leſs apt to put himſelf in compariſon with thoſe 


8 characters. If the point had been decided by 

" thoſe characters, preciſely in point, or like it, 1 
d ſhould have bowed to the authority that had de- * 
e cided thoſe caſes; but if I am to believe the judges 

4 who decided, the main ground upon which the 

n caſe was there decided againſt that bye- law was, 

ir becauſe the college had made bye-laws which in- 

10 terfered with their exerciſing their own judgment, 

de, and prevented them from receiving into their body 

. ſlerſons whom they thought and knew to be fit and 

- qualified; that is the ground Lord Mansfield lays 

le. down, and if I had found that exiſting among ; 
to theſe 

li- 

are * His Lordſhip would not conſider the advantages of the 

we law as equally within the reach of that profeſſion, if thoſe only 

ers who had graduated at Oxford or Cambridge were eligible to 

re? its higheſt offices. Such a reſtriction in that profeſſion would 

; to 


have deprived this country of his ſervices as Lord Chief Juſtice 
of the King's Bench, | . 


þ: YE 


theſe. bye-laws, it would have cg me to have 
adhered to that deciſion. becauſe it was decided, and 1 
ſhould readily. add to it, that my. own judgment 
would have PI that deci tron © *; but in the ſame 
ſentence 


Lord Mansfield and his colleagues decided, that a bye. law 
which confined admiſſion to the graduates of Oxford and Cam- 
bridge was bad, becauſe it prevented the college from receiving into 
their body her ſons whom they thought and knew to be fit and quali. 
fied. Lord Kenyon admits he was bound to abide by that de- 
 cifion, and that he approves of it. Lord Kenyon Confirms 
by obvious implication what Lord Mansfield had eſtabliſhed, 
that the college have not an ArDIErary power of con- 
fining admiſſion, but that they have a power coupled with a 

_ ©truſt, and are bound to admit all that are fit.” If Lord Ken- 
von puts the ſame conſtruction on the words ft and qualified, as 
Tord Mansfield did, it neceſſarily follows, that he muſt equally 
conſider every bar to the admiſſion of a „t and qualified perſon 
as illegal. Lord Mansfield repeatedly faid, that by fitneſs he 
meant competent learning, ſkill, and character, in which mean- 
ing it may be fairly inferred, Lord Kenyon agrees with him, 
for what other conſtruction can be put. When Lord Mans. 
field afferted that fitneſs gave a legal title to admiſſion, he in- 
deed added, that * ſuch bye-laws as only require a firofier edu- 
cation, and a ſufficient degree of ſkill and qualification may 
© be ſtill retained.” But after concurring with Lord Mansfield 
that fitneſs, includinga propereducation, gives a legal title, can 
Lord Kenyon conſiſtently be of opinion that a bye-law is good 

- which requires that a phyſician, after having had the beſt edu- 
cation which can be obtained, and having even afcertained' his 
fitneſs, muſt have completed his 36th year, and have been five 
years of the commonalty, or in a licenced ſtate, before the fel- 
lows can exerciſe a difcretionary privilege (which gives him no 
poſitive right) of propofing him? Can ſuch reſtraint be con- 
ſtrued within Lord Mansfield's meaning as a neceſſary or rea- 
ſonable ſecurity for a proper education, and a 7 uficient degree of 
Lill and 9 9 
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ſentence Lord Mansfield goes on to ſtate, that 
there are bye-laws requiring a frofier' education, 
that even ſuch  bye-laws would be received in a 
different manner by him; I do not affe&t to ſtate 
the words, but it is to that effect. 


6c The mn the REO and the un- 
exampled generoſity of our anceſtors, have founded 
in this country two univerſities, furniſhed with 
profeſſors of different kinds, liberally and amply 
endowed; they have had, we have been told, kings 
and queens as their nurſing fathers and mothers, 
and every body has ſpoken of them with reſpett 
and regard. I ſhould be ſorry if the time ever 
came in which thoſe, who have been more in- 
timately acquainted with the univerſities than 
others, whom they have received into their em- 
braces, and who have cultivated in the higheſt 
degree the-attainments of literature there, ſhould 
become ſuch graceleſs ſons of kind mothers, as 
for the ſake even of an argument in a particular 
cauſe, to forget the thanks and the allegiance 


that they owe to them. I hope that time will 


never come. They certainly are not bodies to 


be ſcoffed at, and treated with diſreſpect, in the 


preſent caſe, th is is admitted *. 
I do 


* The moſt ſanguine admirers of the Engliſh univerſities 


will hardly contend that the CE nan opportunities and in- 


citements 
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« I do not go through the preliminary argy- 
ments, for it is admitted.on all hands, that when 
a perſon is made a licentiate, he does not de facto 
become that which this application tends to make 


him. It is admitted that he is to be examined, 


and I think it is admitted, that thoſe, who call 
themſelves the college, are the dernier reſort re- 
ſpecting his fitneſs; the application ſeems to be 
made ad verecundiam, that Dr. Stanger, if ex- 
amined, would appear to be ſuch a perſon as they 
could not conſiſtently uy 835 n or de- 
cency 3 * ö 


15 1 ſuppoſe it is taken for granted, chat they 


are judges in the laſt reſort, if they are not, I pro- 


teſt I do not know where to go. Is a jury of 
twelve freeholders to decide upon it? I do not 
know where the laſt reſort is to be, unleſs it is to 
the college of phyſicians f. Mankind are fallible, 
and it is poſſible that there might be better teſts 
found out ; but the queſtion we have to decide, is 

| | | | not 


citements to improvement which they afford, bear any propor- 
tion to their endowments. In many univerſities, at home and 
abroad, equal opportunities of improvement, in every branch 
of ſcience, may be had, where their endowments do not equal 
thoſe of one college in theſe cumbrous eſtabliſhments. 

*The application was made ad juſtitiam, and by no means 
ad verecundiam. The merits or the ſucceſs of an individual 
was of no importance in this great queſtion. 

+ It never was diſputed that the decifion, after examination, 
reſts with the college. 
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not whether this is the beſt, but whether this is 
not a reaſonable teſt of the fitneſs of the party; 
for if the bye-law is a reaſonable bye-law, there is 
no doubt but they had a right to make it, for the 
power of making bye-laws is expreſsly given to 
them by their charter *. If we look round into 
the concurring opinions of all mankind, we may 
receive ſome information upon this ſubje&, in all 
orders and degrees of men: the legiſlature, to be 
ſure, may enact unreaſonable things, but we are 
not to ſuppoſe that that which is enacted by the 
legiſlature is unreaſonable ; yet has not the legiſ- 
lature, when they have conferred favours 'in the 
church, and other favours, looked upon perſons 
as being of certain degrees in the univerſities as 
fit paſſports to receive favours; to the higher de- 
grees greater favours are annexed, to maſters of 
arts in ſome ſtatutes about pluralities and fo forth, 


batchelors of arts in ſome ſtatutes, doctors of 
divinity have others f. 


c 11 


* Lord Kenyon ſeems to admit that the teſts adopted by the 
college are not the beſt. If the difference betwixt them and 
the teſts which Lord Mansfield allowed might be retained, to 
ſecure a proper education, were flight, they might be ſuſtained 
notwithſtanding better might be found. But they appear in 
direct oppoſition to Lord Mansfield's judicial opinion approved 
by Lord Kenyon, for they allow no right to examination to 
thoſe who are well educated and may be fit. 


+ The univerſities and the church have an intimate connec- 


tion and mutual intereſt in ſupporting each other. They have 


long 
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If we look into our profeſſion, and once lead 
ourſelves to ſuppoſe that the regulations made 
in the ſeveral houſes for the education of the 
law are unreaſonable; to be ſure that is not the 
preſent caſe, becauſe they are not corporations 


to which a mandamus will go, but J have a right 


to refer to them as well as to any corporations, 
to ſee what is in the eſtimation of mankind rea- 
fonable; we know perſons are to continue fo 
many years. It has been ſaid, and it paſſed cur. 
rent for a great while, that Lord Chancellor 
Jefferies was never admitted in any of the inns 
of court; Sir James Burrow with great induſtry, 
found out where he was admitted; he was cer- 


tainly a man of great abilities, but with great 


and flagrant faults. It does not follow that eating 
mutton within the walls of the inns of court and 
attending commons there confer a knowledge 


upon the ſtudents; but the queſtion is, whether it 


is not reaſonable to ſuppoſe, that the habits of 


life they follow there, and the converſations they 


hold upon legal topics, are probable means of 


- advancing a perſon in the knowledge of that 


F 


long enjoyed great political influence. Maxims of policy exiſt 
which have generally led the government to ſele& the digni- 


taries of the church from perſons who have imbibed their te- 
nets in the Engliſh univerfities, and induced the legiſſature to 
grant them the privilege of plurality of livings. Theſe cir- 
cumſtances do not apply to the faculty of phyſic, which 
weakens the analogy contended for. | 


1 
profeſſi on, in which * is A ane _ a de- 
gree®, i | 0k | « 


<« If we look among the profeſſors of the civil 
law in Doctors Commons, a perſon muſt be a 
graduate, I believe, in one of the univerſities; he 
muſt do more than that, however capable he 
may be by exertion of greater abilities than 
the common claſs of mankind; he muſt be not 
as Pythagoras's ſcholar, five years liſtening, but 
ne muſt be one year dumb, he muſt liſten one 
vear to improve himſelf. Rules and orders, 
wiſely conſtructed, are adated to the common claſs of 
mankind, and it is not becauſe Scaliger, and ſome 
other men, have been endowed with abilities 
beyond the common courſe of mankind, that 
therefore all civil inſtitutions for advancing learn- 


ing are to be fruſtrated, becauſe they happen to 


ſtand in the way of one or other of theſe perſons}; 
| they 

* The licentiates do not obje& againſt teſts of education 
in phyſic being required infinitely more concluſive of me- 
dical inſtruction than attending the inns of court and eat - 
ing commons are of legal knowledge; or than even attending 
the terms of the Engliſh univerſities is of i Oe ATI in me- 
dicine. 

+ The objection to theſe rules is, that 25 are not wiſely 
conſtructed; that they are calculated to prejudice thoſe they 
ought to promote; that they are accommodated to the intereſts 
of a few inſtead of the common claſs of mankind; that they 
not only exclude a Boerhaave, or the moſt eminently diſtia- 
guiſhed individuals, but a great majority of a profeſſion; that 


inſtead of advancing medical improvement, they TO 


tenance and repreſs 1 it. 
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they are, as I ſaid before, to be adapted as far at 
human wiſtlom can go, to the caſiacities of the common 
herd of mankind; but can any man living ſay, that 
that bye-law, which makes a certain degree to 
be attained, as we are to ſuppoſe, and as I will 
fuppoſe, not knowing. to the contrary, by ſupe- 
rior learning in univerſities, a paſſport to the 
honour which 1s here contended for, is an un- 
reaſonable bye-law * ? t 


66 If it had been a fine qua non, if it had con- 
trolled the parties who are to form their judg- 
ment, and taken from them all power of deciſion 
upon candidates, it would have had that ſeed of 
death in it, which Lord Mansfield found in that 
bye-law which he decided to be bad; but this is not 
ſo, here every perſon has a right* to addreſs hin- 

| ee 1 


It is not unreaſonable to require a degree, nor a degree 
obtained by reſidence and after examination in a reputable 
univerſity : but it is highly unreaſonable to require a degree 
from one or two particular univerſities; and a glaring abſur- 

 dity, as well as injuſtice, to require it excluſively from univer- 
ſities liable to all the objections which have been n out 
againſt Oxford and Cambridge. 


What ſort of right is that, the enjoyment of which depends 
upon the will of another, upon the option of thoſe who have 
an intereſt and a bias not to extend it? A licentiate, within the 
terms of the bye-laws, has no right to offer himſelf for exami- 
nation. The favour of a fellow to propoſe is a fine qua non, 
and afterwards that of the college to admit to examination 
another. Every phyſician, except the graduates of Oxford and 
Cambridge, is thus dependent on the wil and PO of the 
fellows. 
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felf to the honourable feelings f thoſe breaſts, which 
Dr. Stanger mult at laſt have addreſſed himſelf if 
this mandamus went, if they find him to be, (as I 
am inclined to believe he is from what I hear of 
him) poſſeſſed of all the requiſites of medical 
learning and moral character, he will addreſs as 
powerful arguments to thoſe gentlemen, every 
individual of whom is called ufron to ' exerciſe hus ofu- 
nion ufou the ſubject, he is not to wait to be ſeconded®, 
the bye-law does not require that, if any one 
propoſes him the queſtion is ſubmitted to a ma- 
jority; it goes then to that tribunal, which, 1 
hope and believe, is the ſanctuary of honour and 
good faith, and he may as well addreſs himſelf to them 
now as if this mandamus went; they are not bound 
to admit, all they are bound to do is to eramine f. 
(2 Sb LR I ſee 


When Dr. Sims was propoſed by Dr. Burges, under the 
bye-law referred to by Lord Kenyon, the college refu/ed 10 
enter into @ ballot, under a pretence that the propoſal was not 
ſeconded, which is not required by the bye-law. Lord Ken- 
yon's knowledge of the honour and good faith the college diſ- 
played upon that occafion, might have led him to be cautious 
in confiding the extenſion of a right, which could be ſecured 
by law, to a body who had fo betrayed their engagement. 


+ Notwithſtanding this obligation, to which they were 
bound to adhere by their enactment of the law; to which they 
were additionally pledged by urging it as a plea for the deci- 
hon they obtained; -notwithſtanding it was rivetted by this 


ſolemn charge and adjudication of Lord Kenyon; the college 


immediately afterwards refuſed to enter into @ ballot. to admit to 
examination Dr. Wells, witlin the ftrict terms: of this bye-law, 
propoſed by Dr. Pitcairn! 
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I fee nothing unreaſonable i in the bye-law, when 
I find that the biſhops will not ſatisfy themſelves 
by enquiring in any indefinite, manner into the 
character of thoſe who apply for orders, but will 
inſiſt upon teſtimonials ſigned by a great number 
of clergyman; when J find every man is doubting 
and diſtruſting his own erring judgment, and 
does chooſe to refort to other teſts of fitneſs, and 
they appear the moft reaſonable that can be, 1 
think theſe gentlemen diſcharge their duty, and 
that this is a reaſonable bye-law*; upon theſe 
grounds, without going further into the topics 
which have been argued, and which I wiſh had 
not been gone into upon. former occaſions, at 


leaſt by the Bench, becauſe I do think it has 


been attended with uneaſy conſequences, that 
it has raiſed a great deal of anxiety in the minds 


of 


* The adi”; of the Practice of the church and the bar 
only countenances the requiring of teſts auxiliary to examina- 
tion, but not impoſing unreaſonable delay, and almoſt inſupe- 
rable obſtacles. The ſignatures of three clergymen may be 
obtained by any candidate of good character for holy orders in 
one day, and no reſpectable ſtudent of law, eligible and deſi- 
rous to be admitted to the bar, was ever delayed admiſſion 
for want of a member of the inns of court to propoſe him. 
Allowing the full weight of thefe analogies, and of every 
argument which could poſſibly operate, Lord Mansfield, one 
of the cleareſt, wiſeſt, moſt diſpaſſionate, and unbiaſſed judges 
that ever ſat upon the bench, did not think this bye-law rea- 
ſonable. There is good reaſon for believing, that ſome of the 
higheſt legal authorities in this n agree with Lord 
Mansfield in that opinion. 


I 
of the parties, and led on to a litigation which, 


perhaps, would not have taken place if it had 


not been for that“, I am bound upon 195 beſt 
n to refuſe this eng 


Mr. gulice Aalen. 9 Though this ute 
has taken a very long time in diſcuſſion, I think 
it is now reduced into a "Om narrow com: 
pas. Fig” 


The gentlemen: who are of counſel for Dr. 
Stanger, do not contend that by being a licentiate 
of the faculty, he is ipſo facto become a member 
of the body; they only ſay, that every man Who is 
fit to practiſe has a right to offer himſelf for exa- 
mination without any ſuperadded qualification; 
and, therefore, upon that account, the bye la, 
requiring every perſon before he can be admitted 
a licentiate, to be a doctor of one of the two 
univerſities of England, or that of Dublin, in 

| | a1 order 


* It is impoſſible that a body of men ſo numerous, en- 
lightened, and independent, as the phyſicians of London, 
could tamely ſubmit to a privation of thoſe profeſſional ho- 
nours and advantages, which every principle of equity and 
policy, and apparently of law, entitled them to, if Lord Mans- 
field had not decided that every competent phyſician had a 
legal claim to be admitted a fellow of the college. Until a 
ſyſtem be adopted which ſhall extend admiffion, as a matter 
of right, on impartial grounds, to all who are duly TOY? it 


would be vain to expect their acquieſcence, 


Hh2 
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3 to entitle nim to offer himſelf for examina- 
tion, is in itſelf a void bye- law *. 


« All corporations have a power inherent in 
their original conſtitution, of making bye-laws, 
and of courſe fuch kind of bye-laws as concern 
the regulation of their own body. The ſole 
queſtion then is, is this a bye-law of regulation 
or is it not f? My Lord Mansfield (whoſe opi- 
nion has been much relied upon) ſays ſuch as 
only require a proper education, and ſufficient 
degree of ſkill and qualification, may ſtill be re- 
tained; there can be no objection (he ſays) to a 
caution of this ſort, and the rather, if it be true, 
that there are ſome amongſt the licentiates unfit 
to be received into any ſociety t. It does appear. 
to me very clear, that this bye- law may properly 

5 On | 1 


* The licentiates do not inſiſt that every man who is fit to 
practiſe merely, but that every well educated phyſician of good 
charafer is entitled to this right. The college, previouſly to 
granting a licence, require teſts of graduation and reſidence in 
ſome univerſity. | 

4 The queſtion undoubtedly is, whether it be a 3 and 
2 bye- law of regulation? Z 

+ If there be among the licentiates men who are unfit to 
be ed into any ſociety, the college betray their truſt by 
giving them a teſtimonial of learning and probity, and by fut- 
fering them to practiſe. But if in the numerous body of licen- 
tiates, exceptionable perſons be found, that is a good reaſon 
for excluding ſuch characters: but why exclude thoſe who, as 
Lord Mansfield faid, would do honour ts any ſociety ? 


2 © K 8 
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be conſidered as a bye-law merely of regulation, 
and Lord Mansfield admits that ſuch as only 
require a proper education, may ſtill be retained; 
what then can be a more fit or a ſafer teſt of a 
proper education and fitneſs than the having 
ſtudied fourteen years in one of our learned uni- 
verſities, and after having been examined by 
perſons competent to the ſubject, and been ad- 
mitted to a degree of doctor in phyſic*? This, it 
ſhould ſeem to me, would prevent in limine the 
danger of that happening which Lord Mans- 
field complains of, the admiſſion of perſons 
among the licentiates who are unfit to be re- 
ceived into that ſociety f; indeed the legillature 


itſelf, ſo along ago as the fourteenth and fifteenth - 


of Henry VIII. has ſhewn its opinion reſpecting 
how much ſtreſs ought to be laid upon ſuch a 
kind of teſt, for therein ſpeaking about country 
phyſicians, the legiſlature ſays, that no perſon 
ſhall be ſuffered to practiſe phyſic in England, 
until ſuch time as he has been examined in Lon- 
don, by the preſident and three elects, and has 

F from 


* To have ſtudied in Edinburgh and other ſchools, where 
phyſic is taught, would be a more fit and a fafer teſt, 


+ The learned judge ſeems to be of opinion, that it would 
be better if the licence to practiſe as well as incorporation 
were confined to graduates of Oxford and Cambridge, that is, 
if all the phyſicians in this metropolis, were educated where the 
means of inſtruction are ſo inferior, that not one ſtudent in 
phyſic, out of one hundred, is educated there. 
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dm them letters teſtimonial of their approbation 
and examination; and then it goes on, except he 


be a graduate of Oxford or Cambridge, who hath 
.. accompliſhed all things for his form without any 


grace. So high an opinion have the legiflature of 
that teſt, that they diſregard every other qualifi- 


cation, provided a man has that, they do not 


even require him to undergo an examination for 
the practice in the country, If the legiſlature at 
that time laid fo great a ſtreſs upon it, one may 
fairly infer, that it is not ſuch a teſt of admiſſion 


as ought now to be found fault with“. 


* It is not unnatural to ſuppoſe, that on the 
great increaſe of London, and the number of 
candidates that applied, many of whom, perhaps, 
were of low education, and not fit to be received 


into the body, that they thought it more fit to 


ſtop that inconvenience in limine; for otherwiſe 
that learned body would have had ſo many peo- 
ple preſſed upon them, that they, perhaps, would 
have found it impoſſible to do their duty to the 

public, 


* That exemption in favour of graduates of the Engliſh 
univerſities, was by no means granted on account of their ſupe- 
riority as ſchools of phyſic, but becauſe their graduates muſt 
have given teſts, which other practiſers or pretenders might, 
or might not, have given. That the crown and parliament 
were ſenſible of the inferiority of Oxford and Cambridge, as 
ſchools of phyfic, when the charter and a& of parliament were 
granted, may be inferred from a ee of circumſtances. con 


* 


1 * 


public, as profeilipns! men, by adminiſtering W 
aſſiſtance, as their whole time might have been 
entirely filled up with that one purſuit; and, 
therefore, by putting this very proper check, by 
making it neceſſary that they ſhould be of one 
of the learned univerſities in this country, or of 

Dublin, before they ſhould have even a title to 
come and inſiſt upon an examination, they ap- 
pear to me by this bye-law of regulation to have 
placed ſuch a guard as was very fit to be im- 
poſed*. I would not be thought to infer, that 
the gentleman now applying, is in any degree 
deficient in any qualification, either of a gentle- 
man or a ſcholar, I believe he is very much the 

reverſe, I believe him to be perfectly competent; 
but, however, general laws cannot give way to 
individual caſes, and as this law has been of fo 
long ſtanding, and we mult ſuppoſe it is found to 
be attended with nn convenience t, we, there- 

| fore, 

* The'learned judge is entirely miſinken in this ſuppoſition. 
The regulation, ſo far from being adopted in limine, was not 
adopted, ſo as to confine examination for the fellowſhip to 
thoſe who had ſtndied in Oxford, Cambridge, or Dublin, till 
above 200 years after the charter was granted. Beſides, the 
college examine thoſe for a licence whom they refuſe to exa- 
mine for incorporation, which occupies as much time and 
attention, the examiners are alſo paid for each examination, 
and would rather be diſpoſed to increaſe than dimimnth the 


number. On no. probable ſuppoſition could the number of 
candidates occaſion any inconvenience. 


+ A preſumption of benefit from any uſage, can only be in- 
ferred where poſitive diſadvantages cannot be made to'appear. 


(L. 478 ] 


Ges ought to abide by it; and, therefore, I en- 
tirely concur with my Lord Kenyon, that this 
being a bye-law of regulation, it is ft to be con- 
tinued.” 


r. Juſtice Groſe. © This motion e's upon 

r court to grant a mandamus to compel the 
college of phyſicians to examine Dr. Stanger, 
that he may after ſuch examination be admitted 
a fellow of the college. This being a motion 
for a mandamus to a body incorporated by char- 
ter, we muſt ſee that we are authorized in what 
we do by that charter, or by ſome bye- law found- 
ed upon the charter, or ſome uſage founded 
upon ſome bye- law. | | | 


« It is to be obſerved, that this is not a pre- 
criptive corporation, it can claim, and in fact it does 
claim, nothing but from the charter and the act of far- 
Hament which confirms that charter *. On examin- 
ing the act of parliament and the charter, it 
ſeems to me that King Henry VIII. erected a 
corporation, conſiſting of a preſident, ſeven elects, 
and an indefinite number of fellows and com- 
moners. The N of a preſident is by the 

charter 


* Where, either in fact or by implication, does the charter 
or act authorize the college to confine admiſſion to the gra- 
duates of Oxford or Cambridge; or to exa& more rigorous 


teſts from phyſicians educated in one univerſity than in 
another ? 


[ $$ 1] 


charter to be annual, ſo is the election of the 


four ſuperviſors, who are to have the govern- 


ment of all phyſicians practiſing the faculty of 
medicine in the city of London, and its ſuburbs, 
and ſeven miles round. The elects are to be 


choſen whenever there is a vacancy, within _ 
or hs days. 


-F 


7 it appears that the intention of the charter 
was to put an end to the miſchief occaſioned by 
the ignorance and the avarice of ſome empirics, 
who in reality knew nothing of the ſcience of 


medicine; for this purpoſe the charter meant to 


erect and perpetuate a college con/ifting of f- 


ciaus *, to give them a power of electing officers 


for particular purpoſes; of making bye-laws and 
ordinances; of admitting perſons under their 


ſeal to the practice of phyſic, and prohibiting all 


but thoſe perſons from practiſing, of puniſhing 
ſuch as practiſed improperly, and of ſuperviſing 
the medicines and the preſcriptions, for that, I 
think, is a proviſion in the charter. The great 
object, however, was to prevent ignorant preten- 
ders from practiſing, and to admit thoſe who 
were in the language of the act, diſcreet and 
groundly learned in phyſic to practiſe f. Theſe 


arc 

* It was to conſiſt of phy/icians, not of graduates of Ox- 
ford and Cambridge, and ſuch others alone as they choſe. | 

The di/creet and 2roundly learned were to be admitted to 

practiſe as members of the commonalty and OT body by the ex- 


. preſs 


Ee 1 
are the great objects. and for this purpoſe the 
appointment is, as I faid nn of enn | 
_ and ER | 

66 J obſerve, that 185 or when the fellows are 
to be choſen or admitted, is not ſpecified any 
where in the charter, but it is left to the diſere- 
tion of the perſons named in it to provide for“, 
under the general power given them to perpe- 
tuate the corporation, and to make ſtatutes and 
ordinances for the well governing, ſuperviſion, 
and direction of the college, and all the men 


practifing phyſic. The charter is, therefore, to- 


tally ſilent as to any election of a; fellow, and as 


to any examination, an examination is inciden- 


tal to an election, and the charter being ſilent as 
; „ n 


preſs words of the ſtatute. See note to Lord e ipeech, 


P. 454. 

*The terms of the charter warrant a directly oppaſite con- 
cluſion. The grant was to the perſons named in it, and 70 all 
other men of the ſame faculty. It allowed the perſons named no 
diſcretion with reſpect to admiſſion in the firſt inſtance. The 
charter ſpecifies the qualifications for incorporation, which im- 
plies that no diſcretion was to be exerciſed, but that of aſcertain- 
ing and determining whether candidates poſſeſſed the requiſites 
thentioned 1 in an adequate degree. The ſtatute was prayed for, 


in the name of the ſame perſons to whom the charter had been 


granted, and in the name of all other men of the ſame faculty, which 
implies that no diſcretion of limiting the admiffion of men of the 
faculty duly qualified, had been exercifed during the time which 
elapſed between the charter and a& of parliament. Lord 
Mansfield was decidedly of opinion that the college had not a 
diſcretionary power of rejecting, which is ſanctioned * Lord 


Kenyon. 


1e 
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to the election and examination, what have the 


college done? They have made bye-laws by which 


they have aſcertained, as I conceive, the criteria 
of fitneſs of future candidates, and have pointed 
out the manner of education; the circumſtances 
under which, and the perſons by whom _y may 
be named as candidates *. | 
a 
« But to theſe s b are objections; one ob- 
jection is, that the bye-laws are illegal. They 
particularly object to one, by which perſons are 
required to be graduates of the univerſities of 
Oxford, Cambridge, or Dublin; the objection is, 
that it ſuperadds a qualification. It does not 
ſeem to me to ſuperadd a qualification; I con- 
ceive that it is only aſcertaining a criteria of fit- 
neſs f. But it 1s ſaid, for that was ſtrongly in- 
: ſiſted 
* The charter does not point out when and how the college 
are to elect, but by a clear deſcription of thoſe, who are to con- 
ſtitute the college which implies the obligation of electing per- 


ſons within that deſcription, both the charter and ſtatute point 
out who are to be elected. The college are bound to preſerve 


the ſucceſſion agreeably to the original incor oration and deſcrifie 


n. The criteria of fitneſs, which may be reaſonably re- 
quired, muſt accord with the qualifications expreſſed or clearly 
implied. 


Though it may aſcertain a criterion of fitneſs, if that cri- 
terion be indiſpenſibly required without being indiſpenſibly 
neceſſary, and to the excluſion of equal or better teſts of the 
lame nature, it is a ſuperadded qualification, winch may defeat 
the intent of the charter, and which, in fact, changes the ori- 
ginal conſtitution of the college. 
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liſted upon by a learned gentleman who argued 
the other day; that being licentiates they have 
an inchoate right. If by an inchoate right is 
meant, that they had thereby one qualification, 


which added to other qualifications, may in fu- 


ture give them a right, I admit it in this-ſenſe; 
but then they muſt have the other qualifications 
in order to be examined, and what theſe qualifi- 


_ cations ſhall be, thoſe who are by the charter 


conſtituted the judges of fitneſs, are alone by the 
charter, in my opinion, ſelected to fix and point 
out *. If by this inchoate right any thing more 


is meant, I confeſs I cannot aſſent to the * 


lition. 


* cannot help obſerving, that it is admitted 
by the motion, that the college have a right to 
inſiſt that they ſhall be examined as a teſt of their 
capacity and fitneſs. But this right is not ex- 
preſsly given them by the charter; there is not 
one word ſaid of any obligation either to admit 
or to examine, but it is incidental to them, as 
Ts the 12 85 of ry of making bye- 

| laws, 


* This would be an unqualified power of requiring whatever 


qualifications they pleaſe. What other qualifications beſides 
being grave, diſcreet, groundly learned, and dechly ftudied in phy- 
ſic, can be required conſiſtently with the charter and act, or 


with the nature of the inſtitution ? 


ver 


am} 


laws, and judging whether-they are fit or not “. 
Now if they have that power -I reſort to the ex- 
preſſions of the learned Lord, in conſequence of 
whoſe opinion, I take for granted, this motion 
was thought of; my Lord Mansfield ſays—It is 
true that the judgment and diſcretion of deter- 


mining upon this ſkill, ability, learning, and fut- 


ficiency to exerciſe and practiſe this profeſſion, is 
truſted to the college of phyſicians; and this 
court will not take it from them, nor interrupt 
them in the due and firoher exerciſe of it. The 
ſame reaſon, in my opinion, that authorizes them 
to judge, gives them a power of fixing upon the 
mode of judging, and I conceive they are muck 
better judges of the mode than we fitting here can be f. 
They have made it a rule, that every candidate 


Without examination, the fitneſs of candidates could not 
be aſcertained; without admiſſion, the ſucceſſion could not be 
preſerved. Theſe duties, without being mentioned, are ob- 
viouſly implied, becauſe the college could not ſubſiſt without 
them. But the ſilence of the charter with reſpect to theſe ob- 
vious duties, does not imply a power of arbitrary limitation, 
which might defeat the intent of the grant, or alter the” nature 
of the ſucceſſion. 


+ Moſt corporations W be better judges of the mode * 
admitting their members than courts of law, provided they 
were difintereſted and unbiaſſed; but as it frequently happens 
that corporate bodies, or thoſe who direct them, are intereffed 
harlies, it has been wiſely eſtabliſhed that they ſhall be con- 
trouled by impartial courts of law, and obliged to act in con- 


. formity with the grants of the crown and acts of the legil- 


lature. 
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ſhould be of ſuch a ſtanding; ſhould be N 
by a fellow, and having ſuch previous qualifica- 
h tions, ſhould be propoſed by the prefident ; theſe 
ſeem the chief bye-laws that are now complained 
of. N. % ee 11 4 8 


1.4 '$ PS conſis that [ fliink theſe RA + 
are reaſonable; and I ſee nothing inconſiſtent 
with the charter in requiring theſe qualifications, 
any more than there is in inſiſting upon thoſe 
modes of education, which my Lord Kenyon and 
my brother have juſt alluded to, and which it is 
unneceſſary for me to repeat. And J obſerve 
that Lord Mansfield, in the paſſage ſtated by my 


brother Aſhhurſt, ſays, ſuch of them (ſpeaking of 


bye-laws) as only require a froher education, and a 


ſuffectent degree of ſkill and qualification, may ſtill be 


retained. In purſuance of that opinion of Lord 
Mansfield the college have framed a ſyſtem of 
bye-laws, by which the perſons to be admitted 
fellows are required to be graduates of the uni- 
verſities of Oxford or Cambridge, or Dublin, 
where they may have had a proper education; 
and their being graduates will be the teſt of their 
having thoſe requiſities of learning and morality 


which make them fit ſubjects of examination for 


the purpoſe of this admiflion: In the making of 


theſe bye-laws, I think the college have ſhewn a 
due and proper attention to execute faithfully the 


truſt 
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iruſt repoſed in them; to attain the purpoſes in- 
tended by the charter, namely, to give the public 


a ſucceſſion of men whoſe ſkill may adminiſter 
relief and comfort to their fellow creatures la- 


bouring under the diſeaſes incident to human 
nature, and whoſe learning and abilites may 


regulate in future the practice of that ſcience, of 
which the members of this college have been for 
the laſt century the ornament, as well as the 
admiration of the age in Which they have lived“. 
This ſeems to me the real ground upon which 1 
am warranted in refuſing this mandamus,” . 


Mr. Juſtice Lawrence... * This is an application 


for a mandamus to compel the college of-phytt- 


cians to examine Dr. Stanger, in order that he 
may be admitted a fellow or member of the col- 


lege of phyſicians; and the foundation of the ap- 


plication is, that Dr. Stanger, by having been 
admitted to practiſe phyſie, is become what is 
deſcribed in this charter, one of the homines fa: 
cultatis, which, it is ſaid, gives him a right to 
admiſſion, if on examination he ſhall be found 
fit, and that every bye-law which at all militates 


with the admiflion of any perfon who is a ſicen- 


tiate, is a bad bye-lay. 
2 Dr 


The greateſt ornaments of the faculty of phyſic have been 
either excluded the college, or admitted in an indirect manner. 
dee p. 82. | 1 8 
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Dr. Stanger's counſel have been under the 
neceſſity of inſiſting on the licence giving him a 
right to examination; for if the being admitted a 
member of the body be matter of election, it is 
immaterial whether the bye-laws be good or bad. 
It ſeems to me, that the inſufficiency of the pro- 
viſions of the ſtatute 3 Henry VIII. probably 
gave riſe to this charter; the object of which was 
to eſtabliſh a better mode of determining who 
were proper perſons to be licenſed to practiſe 
phyſic, and to prevent the practice of ignorant 
empyrics. If this was the object of the charter, 
it was not neceſſary that all men of the faculty 
ſhould be members of the body“; all that was 
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neceſſary was, that it ſhould be compoſed of a 
ſufficient number of learned and diſcreet prac- 
tiſers of phyfic, who ſhould have a power of con- 
tinuing the ſucceſſion in perſons of the ſame 
deſcription with themſelves; and that ſuch per- 
ſons ſhould have the power of authorizing other 
people to practiſe, and of reſtraining thoſe from 
practiſing who were unfit to practiſe. If this 

| were 


* This was no doubt one and a main object; but did thoſe 
phyſicians who planned and obtained the charter mean to ſe- 
cure no benefits for the profeſſion itfelf ? Were the privileges 
and exemptions granted by the crown and parliament not in- 
tended as benefits to the homines facultati;? Were the honours, 
endowments, and wealth, which were likely to be accumulated 
in ſuch a body politic, intirely out of the contemplation of thoſe 
who obtained and granted the charter and act? 
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were the object of the charter, it does not ſeem 
to me to have been meant that the governors 
ſhould exceed thoſe to be governed; or that the 
power of making laws to govern this body ſhould 
be given to a greater number, when it might 


be more properly exerciſed by a ſmaller num- 
ber | 


It is ſaid, that it is a miſtake to ſuppoſe that 
admitting the licentiates to be members of this 
college, will extingmſh the perſons to be go- 
verned, becauſe when they become members of 
the college, they are ſtill perſons to be governed. 
It is certainly true, that by the proviſions of this 


charter, thoſe that are members of the college 


will be ſubject, as all the members of a corpora- 
tion are, to the government of that corporate 
body. But it is admitted by the counſel on be- 
half of Dr. Stanger, that there were two diſtinct 

claſſes 


* If incorporation might be confined to the few who 
could, and who alone do aſcertain the qualifications of others for 
practiſing, the college might be reduced to a preſident and 
four cenſors, diminiſhed . ſtill farther than even Mr. Warren 
contended, who admitted the neceſſity of eight members: but 
the power of examining and authorizing to practiſe is only 
one object, and if it were the ſole function of the college, 
the words of the charter and act coupled with the words of 
the preceding ſtatute third Henry VIII. clearly prove, that 
thoſe who have been approved, are eligible to exerciſe it, 


11 
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claſſes under the charter, that /ome fierſous were 
to gractiſeæ who might not be fellows of the 
college; then it would have the effect of extin- 
guiſhing one claſs of perſons to be governed, and 
extinguiſhing, in a way not for the advantage of 
the public, that claſs, which it is the object of 
the charter to govern, namely, thoſe that prattiſe 


phyſic f. 


* Mr. Chambre in his argument has contend- 
ed, that the omnes homines ejuſdem facultatis, 
may be conſtrued to mean the individual mem- 
bers of the corporation; but if ſo, how can the 
bye-laws be made to affect the licentiates? be- 
cauſe if they are to be conſidered as members of 
the body, perſons then would be entitled to 
practiſe phyſic without being ſubject to their 
bye-laws, becauſe bye- laws operate only upon 

_ thoſe 


* It is conceded, that perſons might be authorized by the 
college to practiſe, without being admitted corporators, pro- 
vided they were not duly qualified for, or declined the fellow- 
ſhip; but it is denied that ſuch proviſion in the charter autho- 
rizes the rejection of thoſe who are duly qualified. 


＋ If by extinguiſhing one claſs as they now exiſt, depre- 
ciated by a ſtigma of inferiority, and depreſſed by many 
obſtacles to their advancement, they could be revived under a 
new deſcription, with additional incitements and opportunities 
to be uſeful, it would be manifeſtly for the advantage of the 
public, as well as the profeſſion. See p. 115. 
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thoſe who are members of the body*; the clauſe 
in the charter that gives the exemption from 
ſerving on juries, ſpeaks of the perſons exereiſing 
the faculty of phyſic in London, and ſeven miles 
round, as contradiſtinguiſhed from the members 
of the college, © nec preſidens nec aliquis de 
* collegio prædicto medicorum, nec ſucceffores ſui 
nec eorum aliquis exercens facultatem illam f; 
therefore it does ſeem to me, that thoſe Who are 
called the homines facultatis in this charter, are 
not the individual members of the college; it 
was for the government of them that this charter 
was inſtituted; therefore I do feel the argument, 
that if the licentiates were all to become mem 
bers of the college, it would be extinguiſhing 
thoſe perſons who were in the view of the 
legiſlature at the time that this charter was 


granted. 
cc It 


*All who practiſe phyſic within the juriſdiction of the 
college, whether members or not, are ſubject to the ſuper- 
viſion and controul of the cenſors; they are equally amenable 
to the legal regulations or bye- laws of that board. The words 
of the charter are, © habeant ſuperviſum, &c. ſingulorum me- 
dicorum, aliquo modo utentium facultate medicine,” &c.; 
the words are explicit, and confirmed by act of parliament. 
They undoubtedly authorize the extenſion of ſuch regulations 
as are neceſſary and reaſonable, for accompliſhing the end of 
the charter, to all perſons. deſcribed by it. 

+ The word eorum here applies to thoſe inferior practi- 
tioners who might, and for a long time did, practiſe under the 
permiſſion of the college; but rhe komines facultatis were ex- 
preſsly incorporated. 


11 2 
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It was faid by Mr. Chambre, that there might 

be ſome perſons who might chooſe to practiſe 

n phyſic, who might not chooſe to become corpo- 
___  rators, and thereby to be ſubje& to the burthens 
of the different offices impoſed upon them, and 

that this would ſupply the claſs to be governed 

by the fellows of the college; but that is impro- 

bable; it is not to be ſuppoſed that as the pron- 

cihal object of the charter was to incorfiorate thoſe 

who rere killed in fhyſic*, and to prevent thoſe 

from practiſing who were unfit, that they to 
whom the charter was offered would refuſe the 
advantages of this corporation . If it occurred 

05 to 


E If it was the þrincijal object of the charter to incorporate 
thoſe who were /iilled in phyfic, what can be legally required 
from candidates for incorporation beyond proof of adequate 
opportunities for attaining, and teſts of actually poſſeſſing that 
Hill? How can any limitation, becauſe the functions of the col- 
lege can be diſcharged by a few, be conſiſtent with this principal 
object? How can any limitation to the graduates of univer- 
ſities, which may be, and in fact are the worſt medical ſchools 
in Europe, be conſiſtent with it? How can bye-laws which 
raiſe obſtacles, almoſt inſurmountable, againſt the % ſeilled in 
/hyfic, be compatible with this main object? 


+ Mr. Juſtice Lawrence aſſerts, that it was the þprincital object 
of the charter to incorporate thoſe who were Killed in phyfic, 
and contends that thoſe, who were eligible, would not refuſe the 
advantage of being members. This opinion will at leaſt juſtify 
all the efforts of the licentiates to participate in theſe advan- | 
tages, to which that Hul in phy/ie gives a title, which they 
believe themſelves poſſeſſed of, and for the proof of which 
they ſolicit an opportunity of giving any real teſts which 
have ever been required. 
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to the crown to be a proper thing for the xegu- 
lation of .the faculty of phyſic, that every phyſi- 
cian ſhould be a member of this body, it ſeems, 
that inſtead of doing what they have done, they 
would have made it neceſſary, that every perſon 
who practiſed phyſic in London, or within ſeven 
miles round, ſhould become members of the 
body, as is the caſe with companies in ſome 
cities and corporate towns, of which perfons 
carrying on certain trades are obliged to be 
free. 


Nou ſeeing that there is an uncertainty, 
perhaps, in ſome degree, with reſpect to what 
may be the meaning of the words omnes homines 
ejuſdem facultatis, it ſeems to me, that the uſage 
that has prevailed ought to be deciſive, eſpecially 
as the uſage is conſiſtent with the deſign of the 
incorporation. It is ſaid, indeed, that the uſage 
is in favour of Dr. Stanger's claim; I confeſs I 
cannot ſee that. It has been ſaid, there have 
been no bye-laws produced earlier than a hun- 
dred years ago; but does it follow that before 
that time every perſon had a right to be ad- 

; mitted; 

The charter, by conferring honours and advantages on 
thoſe competent phyſicians who chooſe to become members, 
ſecured an adequate and ample ſucceſſion effectually, without 
impoſing an obligation; a mode which has been generally 


adopted in charters. Coercion ought never to be employed 
where it can be diſpenſed with. 
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mitted; Dr. Stanger has not produced a fingle 
inſtance of any perſons being admitted into this 
body as a matter of right, and we muſt there- 
fore take it, that they came in by election. Then 
how are we to conſtrue this charter, when Dr. 
Stanger cannot quote a fingle inſtance of any 
perſons having been admitted upon this claim 
he makes, from the time of the granting the 
charter to the preſent hour *. I think, when the 
title ſet up by the licentiates is a little examined, 


it will not be found to ſtand upon ſo good a 


ground as is ſuppoſed by their advocates; for if 
they have any right, it muſt be under the words 
of the charter, © quod ipſi omneſque homines 


ejuſdem facultatis, de et in civitate prædicta 


* fint in re et nomine, unum corpus et communi- 
EY Ps © tas 


* If by election Mr. Juſtice Lawrence means a ballot, in 
which the college might exerciſe their judgment, whether the 
candidate for admiſſion was duly qualified in character, learn- 


Ing, and ſkill, Dr. Stanger never contended that. he had a 


right to be admitted into the fellowſhip without ſuch election. 
He conſequently never attempted to prove that any perſon 


was ever incorporated without election. Inſtead of proving 


that particular individuals had been admitted through the title 
under which he claimed, it was proved, that the uſage had 


been to examine and admit every phyſician qualified in learn- 


ing, ſkill, and charaQter, during more than a century and a 
half after the charter was granted, and that, till after the middle 
of even the preſent century, it was the uſage to examine and 
admit every competent phyſician, wherever educated, provided 
he had purchaſed a degree of mere incorporation at Oxford or 
Cambridge. 


"4s # 
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© tas ſive collegium perpetuum;' but if this gave 
Dr. Stanger the right, the college could not reſiſt 
his claim, though he would not ſubmit to an 
examination. If every homo ejuſdem facultatis, 
within London or ſeven miles round, becomes 
incorporated by it, it ſeems to me that Dr. Ar- 
cher went the right way to work when he ſaid, 
admit me, for I am a homo facultatis, and the 
charter incorporated every one of that deſcrip- 
tion. The charter does not ſay, that all men of 
the faculty, who on examination ſhall be found 
fit to become the governing part of this body 


| ſhall be admitted; but if it has ſaid any thing in 


their favour, it has given them the right as ſoon 
as they become men of the taculty*. Suppoling 
2 charter incorporated all the weavers of a town; 

a man 


* The charter incorporated all of the faculty who had been 
examined and approved, under the prior act, which implied 
that all who had been examined and approved, as duly quali- 
fied for the fellowſhip, were to be admitted in future. But the 
charter, by implication at leaſt, admits that a claſs with inferior 
qualifications may be allowed to practiſe without being mem- 
bers, The college during a long period authorized partial and 
inferior practitioners, apothecaries, and ſurgeons, to practiſe 
merely, but lately have degraded the beſt educated and beſt 
qualified phyficians to this inferior claſs. Dr. Archer was 
examined for a permiſſion to practiſe, and could not prove 
that he had paſſed that ſpecies of examination which candi- 
dates for the fellowſhip undergo, He could not therefore ſay, 
le was a homo facultatis, in that ſenſe which gives a legal title 
to the fellowſhip without farther teſts. 
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a man who ſerves an apprenticeſhip, and exer- 
ciſes the trade of a weayer, has a right to be 
admitted. In the preſent caſe, if a perſon has 
fitneſs by becoming a man of the, faculty, then 
further examination is not neceſſary; therefore, 
it ſeems to me, that there is no ground for a 
diſtinction, between a man who is licenſed to 
practiſe, coming and requiring to be admitted 
under this charter without examination, and 
applying, as Dr. Stanger does, to be admitted 
after examination; this is no more, as it ſeems to 
me, than a contrivance to get out of Dr. Ar- 
cher's caſe, and to ſet up a right on the ground 
of being a licentiate *. 


Mr. Chriſtian, in the courſe of his argument, 
has ſeemed to feel that a little, becauſe he has 
not exactly agreed with what was laid down by 
Mr. Gibbs, who argued on behalf of the college, 
that the ſame degree of learning is neceſſary for 
the one as for the other; he ſays, the act of par- 
liament directs that no perſon ſhould be of that 
body politic, but ſuch as are profound, ſad, diſ- 
creet, men groundly learned, and deeply ſkilled 

in 


* This contrivance, juſtified by equity and law, was obviouſly 
ſanctioned by Lord Mansfield, and the able judges his col- 
leagues; and this ground of application is intirely free from 
the objections which prevented the ſucceſs of Dr. Archer's 
and Dr. Fothergill's claims. 


* 
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in phyſic; then if it be, as he conceives, that this 
is to be a college conſiſting only of very learned 
and well-informed men, what becomes of the 
argument of the omnes homines ejuſdem facul- 
tatis? becauſe there 1s an end to that ground; for 
then it comes to this; that there ſhall be a per- 
petual college of men, profoundly learned in the 
ſcience of phyſic, who may exerciſe the practice 
of phyſic in the city of London, and ſeven miles 
round; then it does not make every man of the 
faculty ſo, it only ſays there ſhall be ſuch a ow 

petual college “. 
<« The attention of the court has been drawn 
particularly to the third of Henry VIII. It has 
been ſaid, that the perſons who at that time 
were licenſed under the authority of the Biſhop 
of London, or Dean of St. Paul's, to practiſe 
phyſic, were at the time of the charter men of 
the faculty, and that they and the ſix perſons 
named, 


* The charter ſays, there ſhall be a perpetual college of 
grave and learned men, and that all men of the faculty (who 
had given teſts of their gravity and learning) ſhall be mem- 
bers. The ſtatute ſays, that no perſon of the ad politze body 
and commonalty be ſuffered to practiſe phyſic, but thoſe that be 
diſcreet, profound, groundly learned, and deeply ſtudied in 
phyſic. Mr. Chriſtian inſiſts, that all men of the faculty, 
who have theſe qualifications, have a right to be admitted; 
but does not contend that men with inferior qualifications, 
may not be permitted to practiſe under the direction and con- 
troul of the cenſors. 


L 4 


dame, were the perſons meant to be incòrpo- 
rated; but the words of the charter will not be 
found to extend to all thoſe perſons; after it 
recites the purpoſes for which the charter was 
intended to be granted, it goes on and ſays 
quæ quo facilius rite peragi poſſint memoratis 
doctoribus Johanni Chambre, Thomæ Linacre, 
Fernando de Victoria, medicis noſtris, Nicholai 
* Halſewell, Johanni Franciſco, et Roberto Yax- 
* ley, medicis conceſſimus quod ipſi omneſque 
* homines ejuſdem facultatis, de et in civitate 
* przedicta fint in re et nomine unum corpus et 
* communitas perpetua, five collegium perpe- 
* tuum;' that is, all the men practiſing phyſic of 
and in the city of London. Does that extend to 
perſons practiſing in other places? that cannot be 
contended*. Dr. Stanger deſcribes himſelf by 
his affidavit, as being of ſome place in the county 


of 


It clearly extends to all perſons reſiding within the col- 
lege juriſdiction. The charter grants, in compliance with the 
petition of fix perſons therein named, that a perpetual college 
ſhall be formed of grave and learned men, who practiſe phyſic 
in London and in its /uburbs, within ſeven miles around. In the 
very next ſentence, the charter proceeds to grant to the afore- 
ſaid perſons, that they and all men of the Same faculty of and in 
the aforeſaid city, be in name and in deed one body and perpe- 
tual college. The words, de et in civitate fredicta, taken in 
context with the ſentence immediately preceding, obviouſly 
import the college juriſdiction. The ſuburbs of London muſt 
at the period when the charter was granted, have contained a 
majority. of thoſe who were intereſted in the grant, and proba- 
bly of thoſe who petitioned for it, 


2 0 
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of Middlefex*; now if that conſtruction had been 
adopted, it would have excluded the greater 
part of thoſe who have been members of the 
college, practiſing phyſic in Oxford, Cambridge, 
and other places beyond theſe limits, as not fall- 
ing within the deſcription of thoſe perſons of 
whom, according to the conſtruction, the wes. 
is to conſiſt. 


Taking the whole of the charter together 
with the uſage, it ſeems to me, that this conſtruc- 
tion will reconcile all difficulties: it might be the 
intention of the crown, in granting this charter, 
to incorporate the fix perfons named, and ſuch 
perſons as fell within the deſcription of the char- 
ter, de et in civitate prædicta, who were deſirous 
of being admitted at that time ; but I conceive 
it was not the intention of the crown to give 

that 


* Not more than two or three members of the college reſide 
in the city of London, and very few ſo near the college as Dr. 
Stanger. 


+ Men reſiding without the limits of the college cannot 
undoubtedly claim a right of being incorporated, it is no 
where even implied: but men reſiding within theſe limits, 


whether in the city or its ſuburbs, who were grave and 
learned, were expreſsly to conſtitute the corporation. It ag- 


gravates the injuſtice of the college, that they admit, without 
exception, graduates from Oxford and Cambridge, wherever 
they refide, which was never intended by the charter, whilſt 
they exclude a majority of the faculty refiding within London 
and its fuburds. 


+ It was explicitly and coltiively ſo n 
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that right to any perſon in future: when they 
were incorporated, it was their duty to keep up 
their ſucceſſion in the ſame way that every cor- 
poration is bound to keep up the ſucceſſion; 
when the charter ſpeaks of theſe ſix men as 
homines facultatis, it inſerts them, as if enume- 
rating at that time every perſon practiſing in the 
city of London; all of whom might, if they 
thought proper, accept the charter, and become 
members of the college; if they did not think fit 
ſo to do, only thoſe that did accept would be- 
come fellows of the college, and then they muſt 
look at the words of their charter, and at the 
object of their inſtitution, and they muſt elect the 
perſons who are deſcribed according to the lan- 
guage of the times in the charter and act of 
parliament, as fer/ous who are profound, fad, diſcreet, 
and groundly learned, as Lord Mansfield ſaid *. 


© It has been argued, that the public have an 


intereſt in theſe gentlemen (I dare fay many of 
7 them 


* That is preciſely what is jnſiſted by the licentiates, that 
according to the words of the charter, and the object of the 
inſtitution, the college mu? ele thoſe who are deſcribed in 
their charter and the act of parliament, as perſons firofound, 
fad, diſcreet, groundly learned, and deefily fludied in frhyfic. 
The charter and ſtatute do not allow by implication a 
power of electing or refuſing; they do not imply an option 
between perſons educated in one univerſity in preference to 
the graduates of another. The college muſt chooſe, and they 
myſt chooſe perſons deſcribed by the charter and ſtatute. 
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them well deſerve the commendations that have 


been paſſed upon them) becoming members of 
this college. The public certainly are intereſted 
in care being taken that empirirs and ignorant peofele 
ſhould not firaftiſe , and in having a ſufficient num- 


ber of perſons of an oppoſite deſcription to take 


care of their health; the public intereſt is attend- 
ed to while the college is kept up, by whoſe 
means the ſucceſſion of fit men in this metropolis 
is perpetuated 7. The public are intereſted” in 
there being a ſufficient number of proper perſons 
licenced to practiſe phyſic, but while there are 
fit men of that deſcription, it is nothing to the 
public, whether exerciſed by gentlemen who are 
members of the univerſities of Oxford or Gambridge, 
or by perſons educated at the different univerfities of 
Europe t; ſo long as the college licence proper 
1 perſons, 

* The public are certainly not indebted to the college for 
any care of that kind, They do not even diſtinguiſh men of 
the higheſt qualifications by thoſe honours which would moſt 
effectually raiſe them in the eſtimation of the public above illi- 


terate impoſtors. Empirics and ignorant people are tolerated, 
whilſt the moſt eminent phyſicians in the metropolis are only 


\ licenced. - 


+ The ſucceſſion of fit men to practiſe might have been kept 
up by the Biſhop of London or Dean of St. Paul's, and four 
approved phyficians, which would have ſuperſeded the neceflity 
of the college, had that been its only object. 

+ Mr. Juſtice Lawrence admits that competent phyſicians 
educated in the different univerſities of Europe, are as fit as 
the graduates of Oxford or Cambridge, and conſequently as 
well entitled to thefellowſhip; and it certainly is nothing to the 

well 
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perſons, and reſtrain improper perſons; ſo long 
as there are perſons ready to take over again, as 
eften as neceſſary thoſe offices they execute, I 
think all the intereſt the public have in it is 
fully conſulted. And it is a miſtake to ſuppoſe 
that the licentiates have not ie ſame privilege as 
the members of the college, for it appears to me, 
that the exemption from ſerving on- juries, &c. 
extends to all the faculty, as well as to the mem- 
bers of the college T. 


* We have been preſſed much with the dicta 
of Lord Mansfield, in the King v. Dr. Aſkew]; 
5 —_ 45 


public whether thoſe who practiſe phyſic, or are admitted fel- 
lows, be members of the univerſities of Oxford or Cam- 
bridge, or of the different univerſities of Europe, if duly qua- 
lified. But is it not material to the public that a few per- 
ſons from the former ſhould not monopolize (to the prejudice 
of a numerous profeſſion) all the direct and many indirect ad- 
vantages ariſing from a corporate inſtitution impartially 
granted for the benefit of the community and of all that are 
ft in-the medical profeſſion ? | 
+ Have they the privilege or emoluments of being preſi- 
dent, elects, cenſors, regiſter, librarian, commiſſioners for 
granting licenſes; of being lecturers under the different be- 


queſts made to the college, of being ſupported by the influence 


of that powerful body? What Mr. Juſtice Lawrence calls the 
ſame privileges as the members of the college is a permiſſion 
to practiſe, and an exemption from ſerving on juries, equally 
poſſeſſed by every member of the apothecaries company, and 


jn effect by every impoſtor in phyſic. 


+ What Mr. Juſtice Lawrence intitles the giga of Lord 


Mansfield, Lord Kenyon conſiders as a deciſſon that the bye- 
law 


* 


1 


we cannot but bow with the utmoſt deference to 
every deciſion of Lord Mansfield. But in that 
caſe, it was not the point before the court, the 
only queſtion there was, Whether by. being licen- 
tiates they were members of the body? that is 
the only part of the caſe that the count decided. 
Whether Lord Mansfield's opinion would have 
been the ſame, if he had heard the caſe put in 
the light it has now. been put, we cannot tell, it 
is ſufficient to ſay, it was not the point before 
the court“. 9 


“On the queſtion reſpecting the validity of 
the bye- laws, I can hardly add to what has al- 


ready been ſaid by the court, and ſhall therefore 


only ſay, that I agree with them in thinking the 
bye- laws reaſonable. It ſeems to me to be 
rather undervaluing the advantages to be ob- 
tained at our univerſities, to ſay they only treat of 
abſtract ſciences, as if a man by ſpreading plaif- 

| 1 ang ters 


law of unqualified excluſion was bad. Lord Kenyon farther 
aſſerted, that if he had found that bye-law exiſting, in the 
ſame unqualified manner, it would have become him to have 
adhered to that deciſion, becauſe it was decided. Dicta ſo 
delivered, ſo admitted, and ſo confirmed, conſtitute an autho- 
rity not eaſily ſhaken. | " 


* For the proof that Lord Mansfield was deciſively of 
opinion, that the college have not an arbitrary .right of 
election, and that they are bound to admit all that are qualified 
by education, character, learning, and ſkill, ſee p. 96. 
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ters in the ſhop BY ſurgeon, due be as ſit to 


become a phyſician, as if he had ſpent fix or 


ſeyen years in ſtudying abſtractedly phyfic in one 
of our uniyerſities*. I entirely concur with my 
Lord and my Brothers, that this gre: der 
to be refuled.” 


# 


; 1 


LoRD KENVYONH decided the queſtion be- 
tween the college and the licentiates in favour 
of the former, on the ground that the exiſting 


; bye-laws, taken together, were reaſonable, though 
he admitted that better might be found. But 


Lord Kenyon confirmed the opinion of Lord 


Mansfield, that bye- laws which prevented the 


college 


* What opportunities of ſtudying phyſic, even abſtractedly, 
do theſe univerſities afford? Are lectures read there on phy- 
fiology, pathology, materia medica, or on the theory and practice 
of phyſic? Are ſocieties eſtabliſhed for diſcuſſing ſpeculative 
ſubjects in medicine? Are there ſtudents to compare opinions? | 
Theſe ſchools are ſo abſtracted from all means of medical in- 
ſtruction, that many apothecaries ſhops might well ſupply better 
opportunities. But this remark appears to imply, that thoſe 
who are not graduates of Oxford and Cambridge, have ſcarcely 
enjoyed any advantages but thoſe which a ſurgeon or an 
apothecary's ſhop ſupply; this is an error, which could only 
arife from Mr. Juſtice Lawrence, (the ſon of a fellow of the 
college of phyſicians, and a member of one of the Engliſh 
univerſities,) being unacquainted with the courſe of. education 
which the licentiates in general purſue. For an account of 
the comparative opportunities of medical inſtruction in Ox- 
ford and Cambridge, and in Edinburgh and other univerſities 
fee p. 15, and the following. 
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ange from receiving into their body, perſons 


whom they thought and knew to be fit and qualified, 


were bad; which implies, that all unreaſonable 
obſtacles to the MPO of competent phy: 
clans are bad, 55 

Mx. Jus ric AsRguxs r gave his opinion in 
favour of the college, on the diſtin& ground, that 
the exiſting bye-laws were reaſonable regulations, 
for ſecuring a proper education and fitneſs in Candi- 


dates; from which it may be fairly inferred, that 


he agreed with Lord Mansfield and Lord Ken- 


yon, that the college are not empowered, arbi- 


trarily to confine, or to impoſe unreaſonable re- 


ſtrictions upon admiſſion. 


Mn. Jusricg GRosZ was of opinion, that 
the college enjoy the power of regulating the 
time and mode of electing their members, and 
that the criteria of fitneſs required by the preſent 
bye-laws, including thoſe which extend n to 
the licentiates, are reaſ onable. 


MR. Jus riek LAWRENCE has delivered an 


opinion, which ſuſtains a more arbitrary power 


in the college than they ever contended for. 
His opinion would make this ſcientific inſtitu- 
tion, founded by a learned faculty, the benefits of 

| Kk Which 
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which were originally extended impartially to all 
fit perſons in a numerous profeſſion, and ex- 
preſsly conveyed to their ſucceſſors, an inſtitu- 
tion which was intended to diſtinguiſh and re- 
ward merit, as narrow and abſolute as any petty 
corporate oligarchy in the kingdom. According 
to his opinion, it would be more advantageous to 
confine than to extend admiſſion, and provided 
the offices of the corporation are filled, (and a 
ſufficient number of perſons licenced to practiſe) 
the ends of the charter are attained. A Hervey 
and a Sydenham, as well as a Boerhaave and a 
Cullen, the graduates of Oxford and Cambridge, 
as well as thoſe of Edinburgh and Leyden, may 
be equally rejected 


Notwithſtanding this opinion, and that the 
power of admitting men.")ers is (ſince the late 
deciſion) in effect little leſs than arbitrary, let us 
hope that men ſo enlightened, and in their con- 
duct as individuals ſo reſpectable, as the fellows 
in general are, may yet adopt in their corporate 
capacity thoſe principles of juſtice and liberality 
which govern their private conduct. | 


May they atone for their paſt meaſures, arreſt 
the growing obloquy in which they are held by 
the public, reconcile — with a profet- 
ſion 


1 a9} 


Gon they have ſo long dc and which, if 


united, may eaſily eclipſe, and perhaps, want 
late their inconfiderable body. 


Let them revert to the principles of their in- 


ſtitution, and the practice of their founders. 
Let them cheriſh and reward merit, promote 
{cience, ſuppreſs impoſtors, and benefit the com- 


munity. Let them adopt the advice of Lord 


Mansfield, and in conformity with the rut and 
confidence refuſed in them, admit all that are fit. The 
college of phyſicians will then enjoy the conſci- 
ouſneſs of doing right, the approbation of man- 
kind, the united exertions of the faculty, and 
the wiſhes of the community that they may for 
ever flouriſh. | 
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